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Act of Aug. 15, 1894-Indian Lands:
Ceded Lands-Withdrawals and Res-
ervations: Generally

The Agreement of Dec. 4, 1893, between
the Yuma (now Quechan) Indians and
the United States, ratified in sec.- 17 of
the Act of Aug. a, 1894, was an absolute,
present cession of any and all interests
of the Indians to the nonirrigable lands
in the Fort Yuma Indian Reservation cre-
ated by Executive Order of Jan. 9, 1884.

Act of Apr, 21, 1904-Indian Lands:
Ceded Lands-Reclamation Lands:
Generally-StatutoTy Construction:
Implied -Repeals

Sec. 25 of the Act of Apr. 21, 1904, which
authorized the application of the Recla-
mation Act of 1902 to the Yuma Indian
Reservation, did not repeal by implication
sec. 17 of the Act of Aug. 15, 1894, which
provided for the cession, reclamationand
allotment of the Reservation, and is in
no way inconsistent with the 1894 Act.

Act of Aug. 15,1894-Indian Lands:
Ceded Lands-Withdrawals and Res-
ervations: Generally

Assuming that the Act of Aug. 15, 1894,
was a conditional rather than an absolute
cession by the Yuma (now Quechan) In-
dians of their rights to the nonirrigable
lands in the Fort Yuma Indian Reserva-
tion, all material conditions on the part
of the United States were met, and the
cession has occurred -

Indian Lands: Ceded Lands-
Public Lands: Administration-Stat-
utory Construction: Administrative
Construction

The administrative treatment of land as
reservation land under the jurisdiction of
the Bureau of Indian Affairs for many
purposes is not dispositive of the status
of the land in the face of clear legislation
demonstrating that it was absolutely
ceded, even without conflicting admin'
istrativeb treatment of the lands as
public domain or under the jurisdiction of
the Reclamation Service. The Department
has the authority to resolve disputes and
correct errors in the status of lands
within its jurisdiction.
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Ft. Yuma Indian Reservation
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Order of Jan. 9, 1884 :

LEGAL CONCLUSION: Solicitor's
Opinion M-28198, dated Janu-
ary 8, 1936, finding, inter alia,
that the Indian title to certain
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lands within the Fort Yuma
Indian Reservation has been
extinguished, is well founded
and is affirmed.

INTRODUCTION

This opinion considers the title to
some 25,000 acres of land within the
boundaries of the original Fort
Yuma Indian Reservation. A 1936
unpublished opinion by Solicitor

MkIargold concluded that the Que-
chan Tribe holds no interest in the
lands. In 197-3 the Tribe advanced
to the Department a claim that the
Margold Opinion is incorrect as a
matter of law, and asked this office
to re-examine Solicitor Margold's
conclusion. After 'lengthy: and' care-
ful investigation of the legal ques-
tion and underlying facts, we con-
cluded, in Jan. 1976, that the
Opinion of Solicitor Margold is
well-founded and should be af-
firmed. The President of the Que-
chan Tribal Council was promptly
advised of this conclusion. Since the
announcement of our decision, nu-
merous inquiries have been made,
culminating with oversight hear-
ings by the Subcommittee on Indian
Affairs of the Senate Committee on
Interior and Insular Affairs, as to
the factual and legal justification
for our decision. This opinion will
respond to those inquiries.

STATEMENTS OF FACTS

1884 Executive Order Reservation

By Executive Order of Jan. 9,
1884,' President Arthur established

'I C. Kappler, Indian Affairs-Laws ad
Treaties 832 (1904) (hereinafter "Eappler").

the Fort Yuma Indian Reservation
in California 2 for the Yuma (now
called Quechan) Indians. The res-
ervation consisted of seventy-two
square miles, with its eastern bound-
ary beginning at "a point in the
channel of the Colorado River." 3

This order canceled an Executive Order, dated
July 6, 1883, that had set aside a different
tract of land in Arizona as a reservation for
these Indians. Id. at 831.

The 1884 Executive Order provided that the
reservation was to be "for the Yuma and
such other Indians as the Secretary of the
Interior may see fit to settle thereon.' The
Secretary has never settled any other group
of Indians on this reservation.

2 The. Fort uma Indian Reservation, as
established by the Executive Order of Jan. 9,
1884, will be referred to in this Memorandum
as the "Yuma Reservation."

3The full boundary described in the Execu-
tive Order of Jan. 9, 1884, is as follows:
"Beginning at a point in the channel of the
Colorado River due east of the meander corner
to sections nineteen and thirty, township fif-
teen south, range twenty-four east,' San
Bernardino meridian; thence'west on the line
between sections nineteen and thirty to the
range line between townships twenty-three
and twenty-four east; thence continuing west
on the section line to a point which, when sur-
veyed, will be the corner to sections twenty-,
two, twenty-three, twenty-six, and twenty-
seven, in township fifteen south, range twenty-
one east; thence south on the line between
sections twenty-six and twenty seven, in town-
ship fifteen south, range twenty-one east; and
continuing south on the section lines to the
intersection of the International boundary, be-
ing the corner to fractional sections thirty-
four and thirty-five, in township sixteen south,
range twenty-one east; thence easterly on the
international boundary to the middle of the
channel of the Colorado River; thence up said
river, in the middle of the channel thereof, to
the place of beginning * * to Id. at 832.

The portion of the Fort Yuma Military Res-
ervation in California was excepted from the
described tract of land. However, the final
paragraph of the Executire Order transferred
the entire Fort Yuma Military Reservation,
above and below the Colorado River, in Cal-
ifornia and Arizona respectively, "to the con-
trol of the Department of the Interior, to be
used for Indian purposes in connection with
the Indian reservation established by this
order." Id. On 'Feb. 11, 1892, the Assistant
Attorney General for the Department of the
Interior rendered a decision (approved by the
Secretary on Mar. 5, 1892) in which it was
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Some lands located within the ex-
terior boundaries of the Yuma Res-
ervation were in private ownership
in 1884. For example, in 1871 Con-
gress granted a right-of-way to the,
Southern Pacific Railroad Com-
pany for the purpose of construct-
ing a railroad,4 and in 1877 the
lands which comprise the present
city of Winterhaven had been pat-
ented in fee. These preexisting pri-
vate rights are expressly protected

held that the lands In the Fort Yuma Military
Reservation, both north and south of the
Colorado River, "became a part of -the Yuma
Indian Reservation by virtue of the order of
President Arthur dated Jan. 9, 1884." The
decision of the Assistant Attorney General was
implicitly endorsed by Congress one year later
when, by the Act of Jan. 20, 1893, 27 Stat.
420, it. granted the Yuma Pumping Irrigation
Company two irrigation ditch rights-of-way
across "the Yuma Indian Reservation, in
Arizona (formerly the Fort Yuma military
reservation) .... " On, Deceniber 19, 1900,
upon the recommendation of the Department
President McKinley issued an Executive Order
revoking the Executive Order of Jan.' 9,
1884, "as to that part of said military reserva-
tion lying south of the Colorado River" and
placing the lands thereby withdrawn from the
Indian reservation under the control of the
Secretary of the Interior for disposition under
the public land laws. The net result of all these
actions was to make the detailed boundary
described In. thei884 Executive Order a com-
plete description of the Indian reservation, in
effect striking out all references to the Fort
Yuma Military Reservation in the 1884 Order.

Act of March 3, 1871, 16 Stat. 53, 576
(1871). The right-of-way grant was reaffirmed
by section 17 of the Act of August 17, 1894, 28
Stat. 282, 332, 333 (1894), and in three other
grants of rights-of-way under the Act of
March 2, 1899, 30 Stat. 990, as aended, ap-
proved by the Department of the Interior. This
grant was authorized by Congress and its
validity has not been questioned. Southern
Pacific Pipelines, Inc., has constructed and
presently operates an oil products pipeline on
this railroad right-of-way. The claim of the
Tribe would not, in any event, affect the
validity of the use of these lands by Southern
Pacific Pipelines, Inc.

by ' the Executive Order,. -are un-
questionably valid, and are not
placed in dispute by the Tribe's
claim.

Nature and H.storical Use of Res-
. ervation Lands

Geographically, the Yuma Reser-
vation consisted of two sharply con-
trasting areas separated by A
diagonal divider which consisted of
a cliff or. bluff about 150 feet in
height running from the northeast
point of thereservation to the south-
west point. To'the north of this
scarp lay the desert or upland or
mesa, which comprises the bulk of
the nonirrigable land on the -Yuma
Reservation. This is a desolate area
of harsh desert character. Below the
scatp lies the flood plain of the Colo-
rado River, a relatively lush vege-
tated area.

The Quechans had historically
been an agricultural tribe, deriving
most of their food from the Colo-

rado River flood plain. An anthro-
pologist's report submitted to the
Indian Claims Commission states: '

The Tumas, dependent upon agricul-
ture, the mesquite and other wild plants
Which grow exclusively or almost exclu-
sively on the bottomlands, hunting, and
fishing appear to have derived less than
two percent of their subsistence from the
desert.-

While there is evidence that the
Quechans made use of the non2:

DIndian Claims Commission Docket No. 320,
filed Aug. 10, 1951, Def. Dx. H1-74, -at 54
(hereinafter referred to as "Docket No. 320").
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irrigable lands,' particularly in
times of flood or famine, 6 that use
was very limited.

The Indian Claims Commission
found:

The Yuma and other tribes along the
lower Colorado and 'Gila Rivers practiced
a crude form of Agriculture Annual floods
occurred as a rule. After the floods sub-
sided the Indians would plant seeds and
the moisture from the flooding lasted long
enough for them to grow crops of corn,
beans, pumpkins and melons. Another
staple-article of diet was the mesquite
bean harvested from the trees which grew
along the mesa and generally within
about 5 miles of the river, but some mes-
quite grew as far as the foot of the
mountains [citations omitted].:

The, two sources of both food and non-
food needs of the., Yuma tribe were the
river and the desert. Dr. A. L. Kroeber,
former head of the Department of An-
thropogy at the University of California,
petitioner's expert, and Dr. Harold R
Driver,, associate professor 'of anthro-
pology, University of Indiana, defendant's
expert, both estimated the Yuma obtained
about one-half their food from the above
described methods of agriculture [cita-
tions omitted]. Dr. Driver's estimate was
40% plus 10% dependence on "semi-cul-
tivated" plants which grew. wild but were
also sown, especially the screw bean.
[citation omitted].

The prime source of wild plant life food
was the mesquite bean gathered from the
mesquite trees which grew back from the
flood plain with roots which extended 50
to 70 feet into the ground [citation
omitted].

Construction of modern dams have
greatly modified flood. conditions of the
lower Colorado River country. In abo-
riginal time Anza reported inundation
was very extensive and the waters at
flood stage spread over a distance of half

a See Docket No. 320, supra note 5, Pet. Pro-
posed Findings of Fact, at 20-22.

a league (about 1.32 miles) on either side
of the main stream [citation omitted].
Forde also states a few deer strayed
along the cottonwood groves near the
river and rabbits burrowed in its sandy
banks but that game, both large and
small, were relatively scarce in this arid
country of the lower Colorado and Gila
River bottoms.

Special Agent J. Ross Browne of the
Interior Department wrote to Commis-
sioner William P. Dole of Indian Affairs
from Fort Yuma, Colorado River, Dec.
27, 1863, and is quoted as follows [i-
tation o2itted] with reference to Yuma
subsistence on rats, frogs, mice and
lizards:

"Under ordinary circumstances, when
the usual overflow of the Colorado takes
place, they cultivate the lowlands in their
rude way, and generally succeed in rais-
ing considerable crops of grain and vege-
tables. These bottonlands are light, rich
and easily worked, and, afford ample
means of subsistence to tribes bordering
on the River. During the past year, how-
ever, there has been no overflow and con-
sequently no crops have been put in by
the'Indians. To add to their misfortune,
it has been a season of such unusual
drought that the mesquite beans, berries
and other wild crops upon which they are
accustomed to depend in seasons of scar-
city, have entirely failed so that they are
left utterly destitute: Their seed, wheat
and beans stored for plantig have long
since given out; and for sometime past,
they have been compelled to subsist on
rats, mice, frogs, izards as'; they can
gather. on the deserts and the: banks of
the River." 

The Indian Claims Commission
has found that the land in the area
of the Yuma Reservation was worth
approximately 25 cents, per acre in

7 The Queehan Tribe of the Fort Yuma Res-
ervation v. United States, 8 Ind. Cl. Commn.
111-a. 118-20 (1959) (hereinafter referred to
as "Docket No. 319").
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1853, and in 1884 was worth ap-
proximately 40 cents per acre."

Origin of 1893 Agreement

Early in the 1890s, a number of
private companies were construct-
ing or planning to construct irriga-
tion projects along the Colorado
River. Without irrigation and some
control over the flooding of the
river, lands in the area had limited
value.9 By 1893, non-Indian farm-
ers had moved into a region ad-
joining the Yuma Reservation and
were practicing irrigated farming.
In Jan. and Feb., 1893, the Con-
gress enacted legislation enabling
private companies to construct irri-
gation ditches to serve lands in the
vicinity of the Yuma Reservation
and included a provision requiring
the companies to serve "the occu-
pants" of the Yuma Reservation.' 0

In July 1893 the Quechans sent
a petition" to the President and
Congress in which they expressed
the desire to have their lands ir-
rigated and offered to cede their
rights in the Yuma Reservation so
that it might be opened for settle-
ment and an irrigation ditch might
be built, provided they be given in-

8 The Quechan Tribe of the ort Yume
Reservation . United S£tates, 15 Ind. Cl.
Comm'n. 489, 490 (1965), Judgment on Joint
Stipulation in Settlement.

S. xec. Doe. No. 68, 53d Cong., 2d Sess.
14-l5 (1894).

'0 Act of Jan. 20, 1893, 27 Stat. 420; Act of
Fob. 15, 1893, 27 Stat. 456, 457.

"S. Exec. Doc. No. 68, Spra note 9, at
14-16. The material in this and the next five
paragraphs is taken 'from this source.

dividual allotments of land hich
could be irrigated. They pointed out
that they had seen how much more
productive and valuable the lands
of the white settlers in the vicinity
had become through irrigation; that
they had heard of the possibility of
the construction of an irrigation
ditch which would serve them if
part of the reservation were opened
for settlement; 12 that "we want the
ditch built so that we can get water
and have early and large crops like
our white friends;" and that for
this' purpose 'they were "willing to
give up a large part of our reserva-
tion because; as it is it is worthless
to us.,?

The petition was critical of the
government for not aiding members
of the Tribe in any way except for
maintaining a school among them.
Mention was made that the Tribe
considered that it was being dealt
with "less liberally than almost any
'other Indian tribe," that nature
provided very little for the members
and that "we have never received
any assistance: in helping ourselves."
The petition noted that the greater
part of the Yuma. Reservation was
desert land, that the remainder lay
on the low bottomland of the Colo-
rado, and that the water from the

12 This was most likely the ditch referred
to in the Act of Feb. 15, 1893, supra, whereby
Congress had granted the Colorado River
Irrigation Company a right-of-way for an
irrigation canal which 'would run through the
Yuma Reservation, subject to the proviso that
the Company furnish water to the Indians on
terms to be prescribed by the Secretary of the
Interior.
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annual overflow usually did not' his land well, is the most successful and
subside from the bottoiland before 'the most certain to have what he wants
July 15th. Thereafter, the petition and have it when he wants it.l
continued, "we plant small crops of
melons, corl1, sqlashl and the like,
when we secure the seed for the
same, and thus obtain si meager sup-
ply of food for the winter and
spring." The petition remarked
upon the scarcity of game due to
the desert character of the land, and
noted there was no forest to supply
food as as the case with many
other tribes. It stated that the money
the Quechans got was used to piece
out crops and secure food and cloth-
ing. : . - :

The petitioners set outtheir'belief
.that "if furnished with a small tract
of land, with water to irrigate it
and with the means of cultivating
we could improve our fortunes to
the extent of securing at least all
the necessaries of life." The petition
continued: if a portion of the land
could be thrown open to settlement,
an irrigating ditch would be built
through the reservation which
would give them work and, after
completion, give them water for
their land. With water the land
would be fertile and produce "all
sorts of vegetables and melons as
well as fine fruits." The petition
summed up the situation:

IHence we want the ditch built so that
we can get water and have early and
large crops like our white friends. We are
willing to give up a large part of our res-
ervation because as it is it is worthless
to us, if we can have small tracts set
apart for our use. We do not want a great
deal of land, for we have noticed that the
white man who in this country has small
holdings, 5 and :10 acres, and cultivates

The five captains of the Tribe
signed the petition as well as about
one-half the male adults. The peti-
tion was signed on July 24, 1893,
before a notary public who certified
that the signatories were members
of the Tribe, that their signatures
appeared by their authority, and
that "they were anxious to take
lands in severalty." On the same
day, the same five captains and
about one-half the male adults of
the tribe signed a proposed agree-
ment. The same notary public certi-
fied to the signatures and again
stated "they are anxious to take

lands in severalty."
It has been suggested by parties

representing the Quechan interests
that the Commissioners who ulti-
mately engaged in negotiations with
the tribe drafted the petition. How-
ever, the Commissioners were not
appointed until several months
after signing of the petition,14 and
the petition was critical of the past
conduct of the Government toward
the Tribe.'5

S. Exec. Doc. No. 68, sepra note , at 15.
U The appointment was made under date of

Oct. 19, 93. See note 17 ifra. The petition
was signed in July 1893. S. Exec. Doe. No.
6S, suipa note 9, at 16.

15 The petition states In part: "It is a fact
probably known to your honorable selves, or,
if not known, easy of verification, that the
Government of the United States does not aid
the Yumas in anyway except by maintaining
a school among them, of which they try to
show their appreciation by sending their
children to it. We have been assured by those
in a position to know that in the matter of
Government aid we have been dealt with less
liberally than almost any other Indian tribe."
S. Exec. Doe. No. 68, s pra note 9, at 14.
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Negotiatio'n of 1893 Agreement

By the Act of Mar. 3,1893,16 Con-
gress enacted 'provisions, "[t] o en-
able the Secretary of the Interior, in
his discretion, to negotiate with any
Indians for the surrender of por-
tions of their respective reserva-
tiolls, any agreement. thus negoti-
ated being subject to, subsequent
ratification by Congress * * " By
'a letter dated Oct. 19, 1893, the See-
retary of the Interior appointed a
three-man Commission to, "negoti-
ate with the [Quechans] in Cali-
fornia for the cession to the United
States of such portions of their res-
ervation as they might be willing to
cede." 17 The course of these negoti-
ations, and the circumstances sur-
rounding them, as reported by the
three Commissioners s and as re-
ported in the minutes of the' Coun-
cils of the Commissioners and the
Indians, 9 'maintained by the Com-
missioners, is summarized as fol-
lows.

In November 1893 the three Com-
missioners went to meet with the
Quechans at Yuma.' Shortly after
their arrival, they met and talked
with the Chief of the Tribe; Chief

16 27 Stat. 612, 633 (1893).
17 Letter to Secretary of the Interior from

Acting Commissioner of Indian Affairs, dated
Feb. 28, 1894. S. Exec. Doc. No. 6S, supra note
9, at 2.

18 Letter to Secretary of the Interior from
Commissioners. Eouston, Gorman and Brady,
dated Jan. 24, 1894. S. Exec. Doe. No. 6,
supra note 9, at 6-13.

"0 S. Exec. Doe. No., 68, supra note 9, at
17-1S.

Palma, and some of. his captains. At
the chief's request, the date of the
council was fixed for Nov. 24, 1893.
On that day, over half the. adult In-
dians met in council-with the Com-
missioners, but the Indians' official
interpreter was not present due to
his attendance in court in Phoenix.
As a consequence, little progress
was made that day. Indian Agent
Estudillo said 'that some of the In-
dians spoke and understood Span-
ish, and as he spoke both English
and Spanish he would interpret the
conversations through an Indian,
Hutelome.

''The petition, which had been
signed by many of the Indians and
addressed to the President and Con-
gress in July 1893, was exhibited
and translated to the Indians. They
were asked if it was their petition,
to which they answered in the af-
firmative. They understood it, it was
their petition, and they were glad
the Commissioners had come. The
Quechans were informed of the
grant of a right-of-way to the Colo-
rado River Irrigation Company,2Y
They stated that they knew of the
proposed canal and were happy it
was being built, because it would
furnish them with water the year
around and they would' not have
to rely on the overflow of the Colo-
rado. The Commissioners felt that
it was obvious that the Indians had
observed irrigated lands across the
river and were aware of the benefits

°° Act of Feb. 15, 1893, 27 Stat. 456.,
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of such a canal, and had often dis-
cussed such a canal.

The matter of. acreage then came
up. The Commissioners felt that the
Quechans might not understand the
quantity of land contained in an
acre, so they measured off an acre
and pointed it out to them. The
Commissioners asked how many
acres each head of family and each
of the single Indians, both. old and
young, should have, and adjured
them to careful consideration. The
Quechans conferred among them-
selves for some time and seemed un-
able to reach a conclusion. The Com-
missioners asked them if 10 acres
for each head of a family and five
acres for each child under 18 years
of age would be sufficient. Chief
Palma said the Indians' wanted
more time to think this over and
that they wanted their interpreter,
Bill Mojave, present when they an-
swered. The Quechans were 'told to
take ample- time to 'consider the
question .as it was "all-important"
to them, and the council would ad-
journ to await the return .of' Bill
Mojave. Since it appeared to be un-
certain when Bill Mojave would re-
turn, the. Commissioners asked the
Chief and a committee of Indians
to accompany them on a trip over
the reservation, so the Indians could
point out to them that portion of
the reservation which would come
under the water of. the proposed
canal and where they would prefer
to have their allotments.

The greater part of the; ensuing
week was spent in conferences with
the chiefs and Indian delegations
and in traversing and inspecting

the reservation. The Commission-
ers learned that there was a possi-
bility of the interpreter's being kept
at Phoenix for a considerable time
so they wired the United States Dis-
trict Attorney who agreed to let
him return to Yuma on condition
that his expenses be paid. The Com-
mission agreed to do this and ad-
vised the chief, who thereupon sent
out runners to tell the Indians to
meet the following Monday morn-
ing, December 4.

At this second council, the Com-
missioners learned that this was the
largest meeting ever held by the
Quechans. Bill Mojave, their inter-
preter, was present. The proceed-.
ings of the former council were re-.
ferred to, as were the talks at the
various conferences, and the inter-
preter was instructed to inform the
Indians that the ideas, terms and
conditions: of both Indians and
Commissioners had been incorpo-
rated into an agreement. The agree-
ment was then read and its provi-
sions discussed. The interpreter
told the Indians that the agreement
was ready for their signatures and
each who was in favor should step
up to the table and sign his name or
make his mark. As this proceeded,
the chief announced that the Que-
'chans would like the Sisters of St.
Joseph to get a particular half-sec-
tion of land to make their homes,
because of their help in teaching
the children.2 1

-T'The Government maintained a school in
the charge of the Sisters of St. oseph in an
old barracks on the Fort Yuma Military Reser-
vation. See S. Exec. Doc. No. 68, supra note 9,
at i.:
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The Commissioners called the In-
dians' attention to Article VII of
the proposed agreement which took
care of this matter, and assured the
Quechans that they would respect
their wishes. Chief Palma was the
first to make his mark; followed by
the captains and other male adult
Indians, totaling 203.

Of the missing adults, ex-chief
Miguel and eight other Quechans
were in the Los Angeles jail, and
since Miguel was a former chief and
a faction leader,:the Commission
thought it proper to visit hii 'and
obtain his:views. His interpreter,
Walter Averspun, also in jail, ad-
vised Miguel and the others of the
object of the 'Commission's visit
and asked them their wishes in
regard to taking their land in allot-
ments; They were all in favor, said
they "knew of the proposed canal
and hoped it would soon be built.

Of the total number of 251 adult
male members of the tribe, 203
signed the agreement and those in
jail 'expressed 'their satisfaction
with its terms. Of the remaining 40,
many were at work off the reser-
vation but nearly all, according to
the 'Commissioners, would have
signed if present.

Thus, under date of Dec. 4, 1893,
an agreement 22 (the "1893 Agree-
ment") was concluded between the

22'The 1893 Agreement is set forth in full in
S. Exec. Doc. No. 68, supra note 9, at 19-22,
and, as ratified by Congress, in sec. 17 of the
Act of Aug. 15, 1894, 28 Stat. 286,8332, and in
I Kappler, supwa note 1, at 542.

Quechans and the Commissioners.
It is the construction of the lan-
guage and effect of the 1893 Agree-
ment which is the primary subject
of this Memorandum.

Allotment Policy

Through the earlier part of the
Nineteenth Century the United
States had followed: a policy of
working out accommodations with
the Indian tribes.on the basis of
treaties by which the various Indian
nations ceded to the United States
vast expanses of. their territory in
return for settlement upon desig-
nated reservations. In the, late
1800's, however, Congress decided
to abandon its policy of segregating
Indians from the mainstream of
American life.

The 1893 Agreement reflected the
then newly adopted national Indian
policy. That policy was designed to
reduce the size of Indian reserva-
tions, break down the pattern of
communal tribal ownership,: and. di-
rect individual Indians. into agri-.
cultural. pursuits in the manner of
the non-Indian community. To that
end it embodied a basic approach
involving "allotments"' of subsis-
tence-size parcels of tribal reserva-
tion lands to individual tribal mem-
bers. Unallotted lands were to be
opened to settlement.and sale,. and
the proceeds devoted to the Indi-
ans' benefit. The integration of
non-Indian settlers with the Indian
allottees was intended not only to
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promote western development but
also to foster a "civilizing" process
among the Indians.23

The 1893 Agrerent

The 1893 Agreement can be sum-
marized as follows. By Article I, the
Quechans relinquished all right,
title, claim or interest in the Yuma
Reservation. (Whether or not the
relinquishment was conditional is
one' of the subjects of this Memoran-
dum.) Specific language of the Ar-
ticle reads:

Article 1. The said Yuma Indians, upon
the conditions hereinafter expressed to
hereby surrender and relinquish to
the United States all their right, title,
claim, and interest in and to and over
the following described tract of country
in San Diego County, California, estab-
lished by executive order of January
ninth, eighteen hundred and eighty-four,
which describes its boundaries as fol-
lows: * .2

Article II provided for the allot-
ment of five acres for each individ-
ual Indian.

Article III provided for the selec-
tion of allotments and the disposi-
tion of the residue of the reservation
which was subject to irrigation. The
unallotted irrigable lands were to be
surveyed and subdivided into 10-
acre tracts. The tracts were to be ap-
praised subject to the approval of
the Secretary of the Interior and
sold at public sale for not less than
the appraised value. After a second
public offering, the Secretary of the
Interior was empowered to sell the

23 See generally, M. Price, Law and the
Amertcan Indian 531-51 (1973); S. Tyler, A
History of Indian/Policy 95-106 (1973). 

24 Sec. 17 of the Act of Aug. 15, 1894, 28
Stat. 26. 332.

tracts at private sale for not less
than the appraised value.

Article IV provided that the pro-
ceeds from such sales would be
placed in the Treasury to the credit
of the Quechans with interest at 
percent per annum, subject to ap-
propriation by Congress or applica-
tion by the President for the pay-
ment of water rents, the building of
levees, irrigation ditches and lat-
erals, the construction and repair of
buildings, the purchase of tools,
farm implements and seeds, and the
education of the Quechans.

Article V authorized the Secre-
tary to issue 25-year trust patents to
the allottees.<

Article VI provided that all lands
not subject to irrigation were to be
opened to settlement under the gen-
eral land laws.

Article VII excepted from the
operation of the agreement a tract
of land, with buildings, located on
the hill on the north or California
side of the Colorado River within
the- former Fort Yuma Military
Reservation so long as it would be
used as an Indian school, for reli-
gious, educational and hospital pur-
poses for the benefit of the Indians.
A tract of land adjacent to the hill
was set aside for use as a farm for
the school, the tract for the' school
site and school farm, not to exceed
320 acres.

The 1893 Agreement was followed
by the certificate of the Indian in-
terpreter:

'I, Bill Mojave, hereby certify that I
am' the official interpreter of. the Yuma
Indians, in the State of California; that
I am an adopted member of said tribe, and
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speak and understand both the Yuma and
English langu ages; that the foregoing
coatract was by me fully interpreted to
said Idians, and they were made to fully
understand the same before t was signed
by them; and I further certify that I
was,_ personally present when each and
evei-y ersons name xxas signed thereto,
and witnessed the same, and that those
whose signatures appear to said contract
signed same understandingly,- and when
signed by, mark or otherwise:I attest the
same.

Given under my hand t Port Yuma,
Cal., this 5th day of Dec. A.D. 1893.

BILL M oJAvE,
Interpretdr. 

Under the authority of the Allot-
ment Act; enactdd n 1828a- nu-
ber of tribes entered into, arrang-e-
ments similar to that resulting
'under the 1893 Agreement. 27 While,
the allotments t different tribes
varied in acreage, they were design-
ed tA provide agricultural seif -suf-
ficenclly.2 8

Allege& Coercion, Misrepresenta-
tion and Fraud.

During the course of recent meet-
ings with theDepartmnent,29 repre-

25 S. Exe. Doc. No. 68, supra note 9, at 22.
26Act of Feb. 8, 1887, 25 U. S.C. §§331-348

(1970).
27 E.g., Sec. 13 of the Act of Aug. 1, 1894,28

Stat. 286, 20-21; sec. 15 of the Act of
Aug. 15, 194, 28 Stat. 286, 28.2 5 5See text accompanying notes 183-85 infre.
See also the Act of Jan. 12, 1891, 26 Stat. 712,
providing, for allotments to the Mission
Indians of California; sec. 25 of the Act of
Apr., 21, 1904, 3 Stat. 189, 224-28, providing
for allotments on the Colorado River Indian
Reservation.

25 E.g., meeting with Secretary Thomas S.
Kleppe on Jan. 8, 1976. See text following note
119 infra, "Re-examination, and Reconsidera-
tion."

sentatives of the Quechans have
stated that the Indian signatures on
the 1893 Agreenment were. coerced
and obtained by, misrepresentations
as to the effect of the - agreement.
Previously, in one of their peiins
to the Indian Claims Commission,
the Tribe alleged:

In rder to accomplish this purpose,
agdnts of the' Defendant thteatened the
members of 'the Petitioner: that, unless
they agreed to accept,5 acres of irrigabie
land per person a to relinquish, the
remainder of the Reservation, they would
be entirely deprived of their lands. The
agents of the Defendant carried out this
threat by striking from the rolls of the
Quechan Tribe numerous individuals who
refused to sign, such agreement.

[Tihe signatures of most or all of the
signers of said Agreement were either
(1) forged, or (2) coerced by force or
the threat of physical violence, including
the imprisonment of one of the principal
opponents of the measure, or (3) co-
erc-od under the threat of. deprivation of
land rights, or (4) secured by misrepre-
sentation as to the effect of- the Agree-
ment and also concealment by the agents
of the Defendant .of the fact that with-
out any agreement any allotments made
to the members of the Petitioner would
have been in substantially larger
amounts than said Agreement provided.

****Said Agreement of 1893 was
further nugatory- because, at a times;
during the negotiation and conclusion
thereof, the following conditions existed:-
(a) the agents of the Defendants misled
the Quechan Indians into believing that
they would have free water for their
lands n perpetuity, and otherwise failed
or refused to inform or misled, the Peti-
tioner as to the meaning of the provi-
sions, of the Agreement; (b) the inter-
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preter for the Indians was an employee
of the agents of the Defendant and was
incompetent to explain the proceedings
to the Petitioner; (c) the members of
the Petitioner were ignorant of the Eng-
lish language and said Agreement con-
tained words for which no comparable
term or concept existed in the Quechan
tongue * * :

No contemporaneous documenta-
tion of forgery, coercion or misrep-
resentation, such as correspondence,
Bureau of Indian Affairs or De-
partmental reports, or legislative
history of the 1894 Ratification Act,
has been' entered in the In'dian
Claims Commission actions or of-
fered to the Department in connec-
tion with the reconsideration of the
1936 opinion of Solicitor Margold.'3 1

However, in Indian Claims: ICom-
mission actions the depositions of
four Quechans taken in 1951 were
offered on this point.3" One or more
to sign were escorted by Quechan
members of the tribe who hesitated
to' sign were escorted b Quechan
Indian policemen to the signing
table and forced to sign; 33 that sig-
natures were "witnessed" although

30 Docket No. 320, supra note 5, Petition
for Loss of Reservation, filed Aug. 10, 1961, at

31 The Indian. Claims Commission did not
reach Docket No. 320. On Dec. -15, 1976, pur-
suant to P.L. 94-465, 90 Stat. 1990A, the Com-
mission transferred the case to the Court of
Claims, where it is now pending under the
same docket number. The Indian Claims. Com-
mission's findings in Docket No. 319, saura
note 7, do not touch this issue.

323Docket No. 320, supra note 5. Deposition
of Patrick Miguel taken Nov. 28, 1951, and
depositions of Jack Kelly, John Cash and
Steven Kelly, taken through Quechan Indian
interpreter on Nov. 29, 1951. The four depo-
sitions are bound in a single document, and
immediately following references will be to
the pages in this document

n Id. at 9, 22, 24, 26.

the witness was not present at the
time of execution; 3 that the names
and marks of some signatories were
,written by a local school physician
in their presence; 3 that only one
Indian signed voluntarily; 3 that
the Commissioners, through the in-
terpreter, misrepresented that the
Indian allottees would receive wa-
ter without cost; that the tribe
was given no notice that it would
be ceding the unallotted portions of
the reservation; 38 and that the in-
terpreting was inadequate.' 39

It has also been alleged that
eight members of the Tribe who
were opposed to the 1893 Agreement
were imprisoned in Los Angeles at
the time it- was signed, and that five
of the dissidents were whipped and
,one died in jail.40

'It should be noted that the four
Quechans. whose depositions were
taken in 1951 did not state that
physical force was used. The prin-
cipal witness stated:

Bill Mojave [the interpreter] called
out an Indian who came from Algon-
dones, Mexico. His name is Som ah sent
and this Indian did not move. He called
him again' and the Indian says "I am not
goiig to sign anything until I know what

Id. at .
3

Id. at 9, 11-12.
3eId. at 10, 17. But see id. at 21.
s7 Id. at 6-7.
33 Id. at 17-18.
33 Id.. at 6, 18-21.
40

Memorandum, dated Apr. 15, 1970, from
William H. Veeder, Water Conservation and
Utilization Specialist, Bureau of Indian
Affairs, to W. Wade Head, Bureau of Indian
Affairs Area Director, Phoenix, Arizona, citing
a report in "in the files of the Bureau of
Indian Affairs" entitled "Yuma Indian Reser-
'vation Re: Agreement of 1893 and how it was
made," signed by Walter Scott. The report
cannot be located either in the BIA files or
in Archives as of this time.
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is what", so the policemen went out and
brought him in tothe table, over to the
table, and Bill Mojave told the Commis-
sioners what the Indian had said, that he
was not, going to sign until he knows
what the paper contained, and one of the
Commissioners (I do not know which one
it was) but he was at 'the head of the
table-near the head of the table) [sic]
said "Well that is proper, that is right,
he has a right to know what he is sign-
ing" and then he said "Well I do not
think I will sign anyway even if I am told
what is in it" and he left and nothing
happened to him. If the police had their
own way about it they would have
slammed him in jail but they didn't."

There is no record of any state-
ment to the effect that the eight or
nine dissidents incarcerated in Los
Angeles were imprisoned because of
their opposition to the 1893 Agree-
ment.

The report of the Commissioners
states that nine Quechans in jail in
Los Angeles. were consulted,
through an interpreter, and indi-
cated their desire to take allotments
and have' the irrigation canal
bUilt.42

One of the Quechans deposed
testified, on cross examination, that
except for the presence of the
Quechan Indian policemen, the
method of' signing the 1894 Agree-
ment by the Indians was the usual
one:.

Q. Mr. Miguel, what was the custom
aside from the signing of this Agreement

41Docket No. 320, spra note 5, Deposition
of Patrick Miguel, at 10.

"Letter to Secretary of the Interior from
Commissioners, dated Jan. 24, 1894, . Exec.
Doe. No. 68, supra note 9, at 8.

when an Indian who could not write was
to make his mark, how was that usually
done?

A. Well, it is usually- drone by making
those crosses, that is holding the pen by
the one who can write and making the
Indian touch the tip of the pen but just
recently they put a thumb mark on it.

Q. The signatures on this Agreement
then were made in the same way by the
Indian touching the tip .of the pen as all
other agreements were signed back in
those earlier days?

A. Yes.
Q. There was nothing unusual about

someone making the "X" and the Indian
touching the tip of the pen?

A. Yes but the unusual part was that
an Indian policeman was on each side of
him. 

43

1894 Ratification Act

The 1893 Agreement was "ac-
cepted, ratified, and confirmed" by
the Congress by sec. 17 of the Act of
Aug. 15, 18944 (the "1894 Act"),
which also provided for other mat-
ters with respect to the reservation.
The 1894 Act confirmed a right-of-
way through the Yuma Reservation
to the Southern Pacific Railroad
Company for its railroad, which
had already been constructed. The
Colorado River Irrigation Com-
pany, to . which a. right-of-way
had previously been granted,45
was required to begin the con-
struction of the canal within 3
years or its right was to be forfeited.
The Secretary of the Interior was

43Docket No. 320, supra note 5. Deposition
of Patrick Miguel, at. 14.

" 28 Stat. 286, 35 (1894).
C Act of Feb. 15, 1893, 27 Stat. 456.
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authorized to fix the rate of water
rents to be paid by the Quechans
and each male adult Indian was to
be granted water for one acre of al-
lotted land free of all rent charges
for 10 years, if he used the same for
growing crops. The 1894 Act specifi-
cally provided:

That all of the lands ceded by said
agreement which are not susceptible of
irrigation shall become a part of the pub-
lic domain, and shall be opened to settle-
ment and sale by proclamation of the
President of the United States, and be
subject to disposal under the provisions
,of the general land laws.' 6

Early Irrigation History

The 1893 Agreement itself did not
promise the delivery of irrigation
water to the Quechan lands, and did
not specify the means by which
water would be carried to the irriga-

-ble lands. It was apparently contem-
plated that the Colorado River
Irrigation Company would provide
;the vehicle for this accomplishment.
This is evident from the right-of-
way granted in Feb. 1893,4 the

terms of the 1894 Act, which im-
posed a 3-year limitation on the
company for the commencement of
construction, and the committee re7
port which accompanied the 1893
Act in the House.48 However,' there
is no evidence which reflects any ac-
tion on the part of the Colorado
River Irrigation Company. It is
probable that the company foLind
that it had insufficient fnancial re-
sources to undertake'the project. It

Act of Aug. 15, 1894, 28 Stat. 286, 336.
47 Aet of Feb. 15, 189, 27 Stat. 456.

] E.R. Rep. No. 1145, 53d onig., 2d Sess.
(1894). -

was generally being discovered at
.that time that private irrigating
companies lacked the resources for
projects of the size or character
needed in the arid West.

In its study of the bill which be-
came the Reclamation Act of 1902 49
(the "Reclamation Act"), the House
Committee on Irrigation of Arid
Lands took cognizance of this deep
and underlying problem facing the
Government- when it. officially
stated:

We have now reached a condition of
affairs, at least in some portions of the
arid region, where it' is necessary to un-
dertake enterprises of considerable mag-
nitude and of such character as to clearly
place them beyond the reach of private
'enterprise under the American system of
land laws.

* * * .* *

Further, the Government-niay profit-
ably enter upon certain classes of work of
this character which private enterprise
could not, as private capital'would lay
upon the enterprise not only 'the cost of
construction but interest charges as well,
which would, in the eourse of a few years
and before the works were finally in suc-
cessful operation, impose so great a bur-
den as to .jeopardize the success of the
project."

Confronted by' the inability of
private irrigation resources to meet
the need for irrigation -on the arid
public lands of. many western states,
Congress faced the responsibility
squarely by legislating the 'Recla-
mation Act.5 ' The Act applied gen-
erally to certain western states, and

4D Act of June 17, 1902, 32 Stat.-388, as
arwerned, 43 U.S.C. § 371 et seq. (1970).

0H (. Rep. No. 1468, 87th Cong., 1st Sess. 3
'(1902).

; t.Act of Jve`'17, 1902, 2 Stat 3ss, 8
amended, 43 U.S:C. § 371 et se . (1970).
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made no mention of particular proj-
ects or specified areas such as the
Quechan lands. Under this law, all
moneys received from the sale of
public lands in the affected states,
with certain exceptions, were to be
set aside in a special fund in the
Treasury to be known as the "recla-
mation fund." This fund was to be
used for the construction and main-
tenance of irrigation works in arid
and semi-arid lands under the su-
pervision of the Secretary of the
Interior. Entries of the public lands
to be irrigated were to be not less
than 40 and not more than 160 acres,
and the precise extent of land and
amount of charges were to be deter-
mined by the Secretary of the Inte-
rior on an equitable basis, so as to
return to the reclamation fund the
estimated costs of construction.

The Geological Survey proceeded
with investigations and surveys for
reclamation projects on the Colo-
rado River which would have in-
cluded, in the early construction
phases, the Yuma Reservation
lands.2 However, they could not be
included under the authority of the
Reclamation Act because it required
that construction costs be returned
to the reclamation fund,53 and that
the proceeds from sale of the lands
not be held for the benefit of the
Indians, as required under the 1893
Agreement.

52 Letter to Secretary of the Interior from
Director, Geological Survey, Jan. 23, 1904.
S. Rep. No. 1660, 58th Cong., 2 Sess. 28
(i904) .

53M.:

The 1904 Act

The Secretary of the Interior
thereupon proposed to the Congress
legislation which would extend to
the Quechan lands the benefits of
the Reclamation Act.5 4 This provi-
sion was incorporated into the In-
dian Appropriations Act of 1904
(the "1904 Act").5 5 Nothing in the
legislative history indicates that the
provision was intended to accom-
plish any purpose other than to ap-
ply the Reclamation Act to these
lands, and remedy the failure of the
private companies to develop their
proposed canals.5'

The relevant portion of the 1904
Act reads as follows:

Sec. 25. That in carrying out any irri-
gation enterprise which may be under-
taken under the provisions of the Rec-
lamation Act of June seventeenth, nine-
teen hundred and two, and which may
make possible and provide for, in con-
nection with the reclamation of other
lands, the reclamation of all or any por-
tion of the irrigable lands on the Yuma
and Colorado River Indian reservations in
California and Arizona, the Secretary
of the Interior is hereby authorized to
divert the waters of the Colorado River
and to reclaim,. utilize, and dispose of
any lands in said reservations which may
be irrigable by such works in like manner
as though the same were a part of the
public domain: Provided, That there shall
be reserved for and allotted to each of the
Indians belonging on the said reservations

5 Letter from Secretary of the Interior to
the Chairman, House. Committee on Indian
Affairs, Feb. 9, 1904. S. Rep. No. 1660, supra
note 52, at 30.

55 Act of Apr. 21, 1904, 33 Stat. 189, 224.
5G S. Rep. No. 1660, supra note 52, at 27-30.
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five acres of the irrigable lands. The re-
mainder of the lands irrigable -in said
reservations shall be disposed of to set-
tlers under the provisions of the Recla-
mation Act: Provided further, That there
shall be added to the charges required to
be paid under said Act by settlers upon
the unallotted Indian lands such sum per
acre as in the opinion of the Secretary of
the Interior shall fairly represent the
value of the unallotted lands in said res-
ervations before reclamation; said sum
to be paid in annual installments in the
same manner as the charges under the
Reclamation. Act. Such additional sum
per acre, when paid, shall be used to pay
into the reclamation fund the charges for
the reclamation of the said allotted lands,
and the remainder thereof shall be placed
to the credit of said Indians and shall be
expended from time to time, under the
direction of the Secretary of the Interior,
for their benefit.57

The effect of the 1904 Act was to
change significantly the financial
terms under which the Quechans
were to receive irrigation water and
under which unallotted irrigable
lands were to be sold, so as to com-
ply with the Reclamation Act. It
appears, that while the financial
terms of the 1893 Agreement to-
gether with the 1894 Act were more
favorable to the Quechans than
those of the 1904 Act, as actually ad-
ministered the 1904 Act may have
worked to their advantage.

- Sec. 25 of the Act of Apr. 21, 1904, 33
Stat. 189, 224-25. The fact that the provi-
sion treated the Colorado River Indian Reser-
vation as well as the Quechan lands does not
mean the two areas were identical in status,
or so regarded by Congress. The Colorado River
Indians had signed no cession agreement; the
irrigable Quechan lands had been ceded with
the right to allotments and to the proceeds
of sales of the surplus irrigable lands. Both
cases required legislation to authorize the
application of the Reclamation Act, but that
does not nullify the difference between the
status of the lands.

In specific, the 1893 Agreement
and the 1894 Act ," provided for the
full proceeds from the sale of the
unallotted irrigable land to be
placed in a fund, with interest at
5o per annum, for the benefit of the
Tribe. However, the principal and
interest of said fund was subject to
appropriation by Congress or to ap-
plication by the President for the
payment of water rents or the build-
ing of levees, irrigating ditches and
laterals, the purchase of tools, farm-
ing implements, and seeds, and for
the education and civilization of the
Tribe. The full amount of such fund
could have been expended for those
purposes.

In comparison, the 1904 Act re-
quired that there be added to the
charges required to be paid under
the Reclamation Act by settlers up-
on the unallotted Indian lands
such sum per acre as in the opinion
of the Secretary fairly represented
the value of the unallotted lands in
the reservation before reclamation.
The "value of the unallotted lands
* * * before reclamation" under
the 1904 Act cannot be distin-
guished from "not less than the ap-
praised value" under the 1894 Act.
Furthermore, the 1904 Act provided
that this additional sum, represent-
ing the value of the unallotted lands
before reclamation, was "to be used
to pay into the reclamation fund the
charges for the reclamation of said
allotted lands and the remainder
thereof shall be placed to credit of
said Indians and shall be expended

51 Act of Aug. 15, 1894, 28 Stat. 286, 336
(Article IV).
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from time to time under the direc-
tion of the Secretary, for their
benefit." 59

Further, the 1894 Act (but not
the 1893 Agreement) provides that
the private canal company must for
10 years provide free water for one
acre for each male adult Indian
utilizing that water for growing
crops. In contrast, under the 1904
Act, the Indians pay nothing for
the water for their full allotments.
While operation and maintenance
charges are assessed, the Bureau of
Indian Affairs gets annual appro-
priations for payment of the oper-
ation and maintenance charges
which, if the Indians cannot afford
to pay, are not repayable by the
Indians so long as they own the
lands.60 In addition, the repayment
of construction charges for the rec-
lamation works has been deferred
and, if beyond the financial ability
or capacity of the Indian allottees,
the construction charges have been
declared nonreimbursable.-l

There are other differences be-
tween' the financial arrangements

69Act of Apr. 21, 1904, 33 Stat. 189, 224-25.
"

0
Docket No. 320, supr note 5, Pet. E. 6

(GAO report), at 143, 36, 27. See also id.,
Transcript Vol. I, 131-32; id., Pet. Ex. 17
(referenced at note 70 infraj. Adjustment or
elimination of reimbursable charges' is au-
thorized by the Act of July 1, 1932, 47 Stat.
564, 25 U.S.C. § 386a (1970).

6 1
Memorandum dated June 10, 1974, from

Field Solicitor, Riverside, to Associate Solici-
tor, Indian Affairs; at 11. See lso Docket No.
320, sypra note 5, Transcript Vol. I, 131-32;
id., Pet. Ex. 17 (referenced at note 70 infra).
Deferral and cancellation of construction cost
charges are authorized by. the Act of July 1,
1932, 47 Stat. 564, 25 U.S.C. § 386a (1970).

232-400--77 2

provided in the 1893 Agreement as
ratified by the 1894 Act and those
provided in the 1904 Act, but they
are not substantiale-

In 1911, the Congress' amended
the 1904 Act to increase the 5-acre
per capita allotment for the Quech-
ans to 10 acres per capita.0 ' The in-
crease in the size of allotments had
been under favorable consideration
within the Bureau of Indian Af-
fairs since at least 1904.64

Construction of Early Irrigation
Works

The background work' that
formed the basis for the irrigation
system that ultimately served the
irrigable lands contained in the

62 The 1894 Act (not the 1893 Agreement)
provided that the United States would bear
the costs of surveying and appraising the sur-
plus irrigable lands up to 3,000. While the
1904 Act contained no such provision, the full
costs were borne by the United States.

The 1893 Agreement provided that unallot-
ted lands that were subject to irrigation would
be disposed of by public sale, and if no. bids
were received, then by private sale. The Act
of 1904 provided that the lands would be dis-
posed of under the terms of the Reclamation
Act, which called for the lands to be disposed
of by entry and cultivation under the home-
stead laws, with the addition of a charge for
the value of the unallotted land before
reclamation.

The 1893 Agreement provided for the un-
allotted irrigable lands to be appraised by a
three-member board, their findings to be ap-
proved by the Secretary of the Interior. Under
the 1904 Act, the Secretary was given sole
responsibility for establishing the value.

63 Act of Mar. 3, 1911, 36 Stat. 1058, 1063.
9£ Letter to Secretary of the Interior from

Acting Commissioner of Indian Affairs of
Feb. 3, 1904, recommending that the 1904 Act
grant the Secretary the discretion to allot up
to 10 acres per Indian. S. Rep. No. 1660,
supra note 52, at 29.
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Ynma Reservation commenced in
1902.65 The Reclamation Service
conducted surveys and general in-
vestigations along the Colorado
River commencing in the Fall of
1902. The Department of Agricul-
ture conducted a survey of the area
to determine which lands were irri-
gable between 1902 and 1904. This
was followed by a feasibility study
by engineers, economists and soil
scientists in Apr. 1904. The first
project upon which work was
started was the Laguna Dam on the
Colorado River around July 1905.
This was completed in 1909. Next,
the distribution system was in-
stalled, the first unit being the
Yuma Main Canal around 1909.
Tile first water -was delivered to the
unallotted irrigable lands in 1910.

The laterals and distribution sys-
tem serving the allotted lands were
largely completed by 1915, but work
continued on the drains for some
years. Indian water rights applica-
tions were taken out from 191 to
1921, to the extent of about 8,000
acres. Around 1922, the irrigation
project insofar as it affected the
Yuma Reservation was almost com-
plete and the acreage was cropped.

- The information concerning the develop-
ment of irrigation and flood control projects
contained, in this and the succeeding five
paragraphs is taken from uncontroverted testi-
mony of Maurice N. angley, a Government
witness, in Docket No. 320, supra note 5, Tran-
script Vol. , 123-136. Material on the surveys
commencing in 1902 and the construction of
the early levees, as well as the history to
which Langley testified, is contained in the
Annual Reports of the Reclamation Service.
See, e.g., Thirteenth Annual Report of the
Reclamation Service 1913-14 (1915)., at 73;.
Fifteenth Annual Report of the Reclamation
Service 915-16 (1916), at 73.

The Reservation Division of the
' Yuma Irrigation Project consists
of about 15,000 acres. The Project
also includes a Valley Division in
Arizona extending south from
Yuma, Arizona, to the Mexican
border, consisting of about 55,000
acres. By 1922, about 70 miles of
laterals and canals had been con-
structed. Of this, the old Yuma
Main Canal, on the subject land,
made up about 13 miles, and there
were about 13 miles of drains. The
Picacho division dike was built to
hold big flash floods, with outlets
into drains which, in turn, carried
these waters back to the Colorado
River nder controlled outlet con-
ditions.

The Imperial Dam was completed
in 1938 and is located about 5 miles
upstream on the Colorado from
Laguna Dam. The All-American
Canal was eventually built, as well
as a siphon to carry water which
had been diverted by Imperial Dam
into the All-American Canal. In
1948,:the old Yuma Main Canal was
closed off, and deliveries were there-
after made to the Reservation Divi-
sion from the turnouts on the All-
American Canal or at the siphon.
The old Yuma Main Canal then
started to serve as a toe drain for
the All-American' Canal.

In 1907-08, a levee was con-
structed as close to the channel of
the 'Colorado River as safety per-
mitted, and all the unalotted lands
up to this levee were surveyed and
eventually sold in accordance with
the 1904 Act.

The great dams, Laguna, Im-
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perial, Parker and Hoover, have,
over the years, regulated the flow of
the river and, by reducing the num-
ber and intensity of floods, have
been a substantial factor in causing
the channel of the river to move to
the south, with a concomitant accre-
tion to the north bank of the river.

In 1952, the United States con-
structed another levee, and an addi-
tional area has since come into being
between the 1952 levee and the new
river channel.

In 1912, 8,110 acres in the western
part of the irrigable area were al-
lotted to the Quechans. Twenty-five
year trust patents were issued for
7,884 acres on Feb. 5, 1914. The
eastern portion, known as the Bard
Area, contained 7,756.54 acres and
was opened to non-Indian settlers.66

Disposal of the nonallotted irri-
gable lands was promptly corn-
menced in the same year as the
nrst water was delivered to the area
and continued unabated until the ir-
rigable lands were fully disposed of
in 1949. The Quechans' account was
credited with' $73,117.31 in net
sales ;67 interest as of 1951 amounted
to $,349.96.68 The charges against

s Docket No. 320, supra note 5, x. G-l,
memorandum entitled "History of Reserva-
tion," transmitted in a letter to Director of
Irrigation, Bureau of ' Indian Affairs, from
Assistant Director of Irrigation (July 25,
1939).

6
7Docket No. 320, supra note 5, Pet. Ex. 6,

at 143. Exhibit 6 is the report of the General
Accounting Office dated Aug. 20, 1956, entitled
"Re: Petitions of the Quechan Tribe of the
Fort Yuma Reservation, California, Indian
Claims Commission Nos. 6, 319, and 320."

as Id. at 137-38.

the allotments were eventually can-
celed by congressional action.69 As
of Sept. 20, 1963, of the aggregate
expenditure of $499,319.53 for con-
struction charges in the allotment
area, all but $2,110.12 had been can-
celed.'° Of the aggregate expendi-
ture of $966,845.95 for operation
and maintenance charges, all but
$83,586.33 had been canceled.71

At no time have the non-irrigable
lands been opened to settlement and
sale by proclamation of- the Presi-
dent, as provided in the 1894 Act.
Withdrawal of the lands for recla-
mation purposes,72 which took place
in 1902, was for both the construc-
tion of irrigation. works and for
agricultural entry under the Recla-
mation Act,73 which is one of the
"general land laws."

69 E.g., S. Doc. No. 207, 74th Cong., 2d
Sess. (1935). Cancellation occurred pursuant
to the Act of July 1, 1932, 47 Stat. 564,
25 U.S.C. § 36a (1970).

70 Docket No. 320, 8zopra note 5, Pet. Ex. 17.
Exhibit 17 is a letter to Fulton W. Hoge, Attor-
ney for Quechan Tribe, from Acting Superin-
tendent, Colorado River Agency, Bureau of
Indian Affairs, dated Sept. 20, 1963.

nId.
7 Sec. 3 of the Act of June 17, 1902 43

U.S.C. § 416 (1970), requires the Secretary to
withdraw lands "required for any irrigation
works" under the Act (a "first form with-
drawal"). Sec. 3 also authorized the Secretary
to withdraw lands believed to be susceptible of
irrigation under the Act (a "second form
'withdrawal"). The Bureau of Land Manage-
ment's Historical Indices for these areas show
that a Secretarial Order of July 2, 1902, im-
posed a first-form withdrawal on these lands.
A Secretarial Order of Aug. 26, 1902, changed
the first form to a second form withdrawal.

is Act of June 17, 1902, 32' Stat. 390, 43
U.S.C. § 371 et seq. See text accompanying
note 51 supra.
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Administrative' Treatnent of the
Yumnwa Reservation Lands

During the period between the
congressional ratification in 1894
and the issuance of the Margold
opinion in 1936, there were substan-
tial inconsistencies in the adminis-
trative treatment of ownership of
the Yuma Reservation lands, and
substantial defects in land title rec-
ords that were maintained.

During that period, there was
frequent recognition by the senior
officials of the Department of the
Interior that the nonirrigable lands
had been ceded by the Quechans to
the United States by action of the
1893 Agreement and the 1894 Act.
The specific question of the status
of the nonirrigable lands was ad-
dressed in a chain of correspond-
ence involving officers of the Rec-
lamation Service (in June of 1923,
the name of the Reclamation Serv-
ice was changed to the Bureau of
Reclamation), Geological Survey,
the Commissioner of Indian Affairs
and the Secretary. In 1903 J. B.
Lippincott, Supervising Engineer,
U.S. Geological Survey, wrote to
F. H. Newell, Chief Engineer, Rec-
lamation Service, stating, "The
Reservation is included within the
general boundary of the land with-
drawals along the Lower Colorado
River for irrigation," and wanting
to know if the "approximately
25,000 acres of high grade agricul-
tural land there" would "be thrown
open to entry during the year

-19.04." 74 In turn, the Director of the
Geological Survey forwarded the
question of the status of these lands
to the Secretary, specifically stat-
ing: :

This Indian reservation- is within the
area withdrawn by order of the Secre-
tary of the Interior dated July 2, 1902,
and information is desired as to whether
or not, in the event of the Indian Reser-
vation being abolished, these lands
would become subject to this order.75

The Secretary replied by for-
warding to the Director a response
prepared by the Commissioner of
Indian Affairs. As to the status of
the nonirrigable lands, the Commis-
sioner stated:

Reporting upon this matter the office
has to state that by an agreement con-
cluded December 4, 1893, ratified by the
act of Congress of Aug. 15, 1894 (28
Stats. 286), the Indians of said reserva-
tion ceded to the United States, in fact,
only the portion to become a part of the
public domain and be subject to disposal
under the provisions of the general land
laws.7 6

Likewise, a 1904 memorandum to
the Secretary stated that the 1893

T4 Letter dated Oct. 2, 1903, from J. B. Lip-
pincott to F. H. Newell, Yuma Project, "Indian
Lands," File 154-A (hereinafter File 154-A),
Document A09522. These references are to
Bureau of Reclamation files on the Yuma
Project.

To Letter dated Oct. 12, 1903, from Director,
Geological Survey, to Secretary, File 154-A,
supra note 74, A609523.

TO Letter dated Oct. 27, 1903, from Commis-
sioner, Bureau of Indian Affairs, to Secretary,
at 2, File 154-A, supra note 74, A609543. The
Commissioner went on to say, "only the lands
not subject to irrigation can. be thrown open
to public settlement. In the opinion of this
office no definite steps should be taken looking
to the disposition of any of the surplus lands
of that reservation, either irrigable or non-
irrigable, until provision shall have been made
to furnish the Indians with allotments of Irri-
gated lands * * c." Id. 'at A609546.



1] TITLE TO CERTAIN LANDS WITHIN THE BOUNDARIES OF THE 21
FT. YUMA INDIAN RESERVATION AS ESTABLISHED BY TIHE EXECUTIVE ORDER

OF JAN. 9, 1884-
Januaty 18, 1977

Agreement provided "also for open-
ing, under the general land laws of
the United States, all lands on said
reservation 'that cannot be irri-
gated.' 77 Again, some years later,
Samuel Adams, First Assistant
Secretary, forwarded a memoran-
dum dated May 21, 1912, to the
United States Senate, which in-
cluded the following statement:

By agreement concluded Dec. 4, 1893,
and ratified by Act of Congress Aug. 15,
1894, the Indians ceded to the United
States all of their lands not susceptible
to irrigations:

Lastly; in 1928 the Acting Com-
missioner of Reclamation informed
the Commissioner of Indian Affairs
that the latter was wrong in inform-
ing Superintendent Jolley that the
nonirrigable lands were to be dis-
posed of for the benefit of the In-
dians. In interpreting the Act, the
Acting Commissioner said as fol-
lows: 

All lands that can not be irrigated shall
become a part of the public domain and
shall be opened to settlement under the
general land laws of the United States?-

The foregoing administrative in-
terpretations of the effect of the
1893 Agreement and the 1894 Act

D' Memorandum Jan. 1904 to Secretary,
Yuma Project, "Lands-General," File 154
(hereinafter File 154), A608929.

7 Memorandum dated May 21, 1912, from
First Assistant Secretary to U.S. Senate, File
154-A, supra note 74, A09322 and A622596.

79 Letter dated Aug. 23, 1928, from Acting
Commissioner, Bureau of Reclamation, to
Commissioner, Bureau of Indian Affairs, at 1.
(BIA files Phoenix.)

were implemented in administra-
tive action. The Public Survey Of-
fice's Special Instructions, Group
152, to John L. Warboys, Surveyor,
stated:

By letter dated Dec. 19, 1927, the Com-
miss-ioner of Indian Affairs transmitted
to the General Land Office a copy of a
letter addressed to him from the Super-
intendent of the Fort Yuma Indian
Agency, requesting to be informed of the
status of a considerable area of land be-
tween the old channel of the Colorado
River as shown upon a map made in 1912
and the present channel. The situation in
this locality was subsequently brought to
the attention of the General Land Office
by Inspector Hanna who investigated the
area in question, as a result of inquiries
regarding the status of the lands imme-
diately east of the Indian Reservation.
A number of squatters have located on the
area and have made some improvements
with a view- to acquiring title under the
homestead laws, alleging that these lands
are unsurveyed public lands in the State
of Arizona. The Indians are objecting to
these activities, claiming that the lands
are a part of the Fort Yuma Reservation
and that no one but the Indians has a
right to settle thereon or to cut the
timberm - :

Acting upon the foregoing in-
structions, which squarely addressed
the Reservation boundary question,
Warboys made a determination of
the Reservation boundary. The field
notes accompanying his survey
state:

All of the land in T.1GS., R.23E., SB.M.,
has been eliminated from the Yuma In-
dian Reservation, leaving the range line

so Special Instructions, Group 152, dated
May 14, 1928, at 1-2.
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on the West boundary of the township as
the East Boundary of the Reservation. 8 '

This determination defines the
eastern boundary of the reservation
as the line bounding the lands allot-
ted to the Quechans. This excluded
the irrigable Bard Area and the
other lands between the reclamation
levee and the river from the reser-
vation.5 2 The resulting survey map
prepared by Warboys reflected this
boundary line, which was in keep-
ing with the foregoing administra-
tive interpretation of the 1893
Agreement and the 1894 Act, that
the Quechans ceded all but the lands
to be allotted to them.

However, there is a great deal of
administrative material that indi-
cates that the subject nonirrigable
lands were administered as Indian
lands or were, at least, considered
to be a part of the Yuma Reserva-
tion subsequent to 1894. In some
cases, it will be noted that some of
the same officers who determined
that the Indians had ceded the sub-
ject lands also dealt with adminis-
trative details pertaining to those
lands as though they were Indian
lands.

There are numerous maps pre-
pared or published between 1894
and 1936:showing the nonirrigable

Si Field Notes of Survey executed by John L.
Warboys, under Special Instructions of May
14, 1928, Group No. 152, at 4.

"3 The Warboys survey was also designed to
determine the status of a large block of land
on the right bank of the river which was
asserted to be part of Arizona formed by an
avulsive change in the river. Subsequent sur-
veys did not uniformly follow this 1928
boundary, but referred- to Executive Order
reservation boundaries. See note 3 nfra.

land as part of the "Yuma Indian
' Reservation." 83 Rights-of-way,84

85 E.g., U.S.G.S. map, "Colorado River from
Black Canyon, Ariz.-Nev. to Arizona-Sonora
)Boundary," surveyed in 1902 and 1903
(Docket No. 320, supre note 5, Ex. RO-1S);
U.S.G.S. map "Yuma Quadrangle, California-
Arizona" edition of Apr. 1905 (BIA Files,
Phoenix); 193G reprint of Apr. 1905 U.S.G.S.
map (Docket No. 320, supra note 5, Ex. RO-
13), U.S. Reclamation Service maps of the
Yuma Project in its annual reports to Congress
(e.g., Third Annual Report of the Reclamation
Service- 1903-04, at 192-93 (2d ed. 1905);
Fifth Annual Report of the Reclamation Serv-
ice 1906, at 100-01 (1907) ); U.S. Reclamation
Service Map No. 16774 (Jan. 1916) (Yuma
Project, "Correspondence re Survey of Lands,"
File 154-D, A61058; File 154, supra note
77, A609223); U.S. Reclamation. Service Map
No. 17471 (1917) (Id., A609224). The latter
two maps, which were produced after issuance
of the Indian allotment trust patents on
Feb. 5, 1914, show the Indian Allotments (or
Indian Unit) and continue to depict the entire
area encompassed by the 1884 Executive Order
as the Yuma Indian Reservation. The field
notes, reports and official plats of survey pre-
pared by General Land Office surveyor John L.
Warboys between 1931 and 1934, as well as
the underlying assignment nstructions (Spe-
cial Instructions, Group 264, California) refer
to and adopt the "West Boundary of the Yuma
-Indian Reservation" as described in the 1884
Executive Order and fixed by the Ingalls sur-
vey in 1895 (Docket No. 320, supra note 5, Ex.
RO-9), and relating to T. 16 S., R. 23 E.,
S.B.M., dated Apr. 15, 1932, refer to "that
-portion of the Yuma Indian Reservation lying
between the Reclamation Levee and the aban-
doned channel of the Colorado River." Addi-
tional maps recognizing the continued ex-
istence of the reservation as described in the
1884 Executive Order are listed In note S4
iiJra.

- 8' "Map of the Definite Location of the
Southern Pacific Railroad in the Yuma Indian
Reservation, California,"- G.L.O. No. 506131-
1915, surveyed Dec. 1906, submitted to the
Indian Agent, Yuma Indian Reservation,
Mar. 13, 1907, and approved by Acting Secre-
tary of the Interior George W. Woodruff on
June 18, 1907, subject to the provisions of
the Act of,,Mar. 2, 1899 (30 Stat. 990, as
amended, 25 U.S.C. 3o 812-18 (1970)) (BIA
Files, Phoenix) (the BLM master title plat
-for section 36, T. 1 S., R. 22 E., records
issuance of another right-of-way to the rail-
road under the 1899 Act, with jurisdiction In
the 1IA, on July 29, 1925 (R 1359, S 3492));
'Map of the Definite Location of the Inter
California Railway in Yuma Indian Reserva-
tion, California," received -by Superintendent
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trader's licenses,8 5 and sand and
gravel leases S6 were also granted
with respect to the nonirrigable

Egan, Yuma Indian Reservation, Sept. 30,
1909, and approved by the Department Feb. 10,
1910, under the Act of Mar. 2, 1899, with the
schedule of compensation to the Indians re-
quired by that Act being approved by First
Assistant Secretary Frank Pierce on May 14,
1910, pursuant to the recommendation of
Superintendent Egan and Commissioner of
Indian Affairs Valentine (BIA Files, Phoenix);
"Proposed. Telephone and Telegraph Line
Crossing the Yuma Indian Reservation,"
Pacific Telephone and Telegraph Company,
Right of Way Map LA 011977, approved on
July 3, 1913, pursuant to the Act of Mar. 4,
1911 (36 Stat. 1253, as amended, 43 U.S.C.
1 961 (1970)), with the requisite finding for
Indian reservation lands of compatibility with
the public interest being made by the First
Assistant Secretary by notation on the July 2,
1913, memorandum from the Second Assistant
Commissioner of Indian Affairs to the Secre-
tary recommending approval, and with rental,
payable to the account of the Quechan Tribe,
being set at $8.66 for the first year (Docket
No. 320, supra note 5, Ex RO-3) (related
documents show the rental fee was collected
on behalf of the Tribe for the full 50 year
term of the right-of-way) "center Line Loca-
tion Map of Proposed Highline Canal from
Laguna Dam to Imperial Valley and Location
of Power Plant," dated June, 1915, showing
the reservation boundaries. as established in
1884, submitted for the approval of the Secre-
tary of the Interior pursuant to sees; 18-21 of
the Act of March 3, 1891 (26 Stat. 1095,
1101-02, as amended, 48 U.S.C. §§ 946-949
(1970)), sec. 2 of the Act of May 11, 1898 (30
Stat. 404, as amended, 43 U.S.C. § 951
(1970)); and the Act of Feb. 15, 1901 (31
Staf. 790, as amended, 43 U.C. § 959
(1970)), all of which authorize rights-of-way
through- Indian reservations as well as public
lands (BIA Files, Phoenix) (no Indication as
to whether the right-of-way was approved);
Memorandum dated-June 6, 1917,:from Assist-
ant Commissioner of Indian Affairs Meritt to
Commissioner Tallman of the General Land
Office, responding to the latter's request for
a report on the application of the Coachella
Valley Ice and Electric Company for a right-
of-way for a electrical transmission line
across Yuma Indian lands (all in the non-
irrigable western portion of the 1884 reserva-
tion), advising that "the proposed right of
way involves no Indian allotments but crosses

lands by reference to the "Yuma In-
dian Reservation."

A letter from the senior official of

a portion of the Yuma Indian Reservation
which is absolutely waste desert land and upon
which no Indians reside;" and recommending
approval of the application with an annual
charge of $5 per mile as compensation for dam-
age to the Yuma Indian Reservation lands in-
volved (BIA Files, Phoenix) "Proposed State
Highway Through Yuma Indian Reservation,"
California Highway Commission; dated
July 16, 1923, as amended by maps of changes
"A" through "D", dated Sept. 28, 1923,
through May-1924, approved by Assistant Sec-
retary of the Interior- John. H. Edwards on
Oct. 10, 1927, subject to the provisions of the

Act of Mar. 3, 1901 (1 Stat. 1058, 1084, 25
U.S;C. § 311 (1970) ), and amending the right-
of-way as originally approved under the
same Act on Nov. 9 1917 (Docket No. 320,
supra note 5, Exhibit RO-8; BLM: Plat
Records); Order of withdrawal and reserva-
tion of a right-of-way for a proposed Reclama-
tion Service "power canal from siphon drop
to Araz" across the Yuma Indian Reservation,
withdrawing and reserving 26.05 acres of
reservation land, of which approximately 3.5
acres were allotted lands, recommended by
Director and Chief Engineer Davis of the U.S.
Reclamation Service on Apr. 15, 1918, concur-
red in by Assistant Commissioner of Indian
Affairs Meritt on the "understanding that ade-
quate compensation be assessed and paid for
damage to Indian lands involved," concurred
in by Commissioner Tallman of the General
Land Office, and approved on June 17, 1918,

by Assistant Secretary of the Interior S. G.
Hopkins under secs. 13 and 14 of the Act of
June 25, 1910 (36 Stat. 855, 43 U.S.C. § 148
(1970)), 25 U.S.C. § 352 (1970) (Yuma
Project, "Purchase of Lands-General, 1909
thru June 1919," File 150, A60656, A606163
and A606167-68); "Southern Pacific Railroad
Station Grounds" map, received by the Super-
intendent of the Yuma India Reservation
June 30, 1928, and approved by the Depart-
ment on Dec. 18, 1928, pursuant to the Act
of Mar. 2, 1899, supra (Docket No. 320, spra

note 5, Ex. RO-1-1; BLM Master Title Plats,
Sacramento). The Bureau of Land Manage-
ment master title plats in Sacramento, Cab
ifornia, show three additional rights-of-way
issued under statutes governing Indian reser-
vation lands and noted as being under the
jurisdiction of the Bureau of Indian Affairs:
a highway right-of-way, R 2704, issued Oct. 24,
1930, under the Act of Mar. 3, 1901 spra;
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the Bureau of Indian Affairs to the
Director of the Geological Survey

a telephone and telegraph line right-of-way, S
3489, issued June 14, 1927, under the Act of
Mar. 3, 1901, spra; and a transmission and
telephone line right-of-way, LA040525, issued
Mar. 23, 1927, under the Act of Feb. 15, 1901.
saupra.

85 Trader's License covering 8 acres in the
N½NW

1
/4 section 25, T. 16 S., IR. 21 I.,

S.B.M., issued to Robert M. Goebel Jan. 1,
1928, to James H. Maxey Aug. 6, 1929, and
thereafter to Maxey and later his widow, Mary
A. Maxey, through various renewals (BIA
Files, Phoenix).:

s Letter dated June- 18, 1935, from the Com-
nissioner of Indian Affairs to Superintendent
Solley, Fort Yuma: Agency (BIA Files, Phoe-
nix) ; Letters dated Dec. 13, 1939, and Apr. 6,
1943, from Superintendent Gensler, Colorado
River Indian Agency, to the United States
Fidelity and Guaranty Company. (Docket No.
320, spr-a note 5, Br. .Io-i) ; Letter dated
Mar. 29, 1943, from BIA Field Agent Cox, Fort
Yuma Sub-Agency, to Superintendent Gensler
(BIA Files, Phoenix); Letter dated Nov. 16,
1934, from H. L. Gardner to the Quechan
Tribal Council (Docket No. 320, supra note
5, Ex. RO-4) -Letter dated Aug. 3, 1934, from
1H. L.- Gardner to Superintendent Jolley, Fort
Yuma Indian Agency (id.) ; Notices of location
of placer mining claims by Rosa Lee Black and
Patsy Black on Feb. 26, 1935, filed with the
Port Yuma Indian Agency on Mar. 18 and
Apr. 2, 1935, within 60 days of location as
required by sec. 26 of the Act of June 30,
1919, as amended, 255 U.S.C. § 399 (1970)
(Docket No. 320, supra note 5, E3x. RO-12).

One document hints at management by the
Bureau of Reclamation. On Oct. 28, 1953, an
"Analysis of G.L. Account 271.22-Rental of
Farming and Grazing Lands" was prepared
to ascertain the portion of "Miscellaneous Non-
operating Income-Other" attributable to the
rental of grazing and farming lands covered
into such account between 1910 and 1953. The
entries are jumbled and clearly inaccurate in
places. The covering memorandum states that
"some of the income * was from Mining
and Gravel Leases, and still a larger portion
from lands lying outside both irrigation divi-
sions. Probably all of the Mining and Gravel
leases, as well as a sizeable portion of the
Grazing and Farming leases, lie outside the
two irrigation divisions." An inspection of
the entries confirms that all of the leases listed
in the. "Gravel and- Mining" column were on
non-irrigable reservation lands, except perhaps
Lease 124r-358 issued to Emil Frank. But
all of them are entered in the ledgers after
1940, and most, if not all of them, are almost
surely the same sand and gravel leases that
were administered by the Bureau of Indian

described a portion of the nonirri-
gable lands as "Indian country

Affairs prior to 1936. See, e.g., leases 24r417
and 124r-504 issued to H. L. Gardner and
the leases issued to C. H. Trigg and Emil
Frank and; compare them with the BIA leases
issued to the same persons as described in
the documents referred to in the preceding
paragraph of this note. Similarly, all the
leases except for one listed in the "Outside
Area" column, although covering non-Irrigable
portions of the reservation, were entered in
the ledgers after 1936. See, e.g., lease I24r-415
issued to Mary B. Maxey for a gas station
and lease 124r-456 issued to Callahan Con-
struction Company for a "Piece of Ground at
Pot Holes" (a site in section 25, T. 15 S.,
R. 23 1.). The Mary E. Maxey lease, inac-
curately placed in 2. 15 S. rather than T. 16
S. of R. 21 B., is undoubtedly a lease for
the same ground that was utilized by Mrs.
Maxey under a BIA trader's license prior to
1936. See note 85 supra. The one exception
is lease L-30- issued to R. B. Whitmore and
S. H. Flood and listed as an "Outside Area"
between 1918 and 1924. However, the land
description (sec. 19, T. 16 S., R. 23 B., and
see. 35, T. 15 S., R. 23 B.) includes both irri-
gable and non-irrigable lands, and the lease
is actually listed (under Whitmore's name)
for the period from 1925 to 1927 and again
in 1928 in the "Reservation" Division column,
which covers the irrigable lands in the Res-
ervation Division of the Yuma Project. The
"Outside Area" listing was, therefore, prob-
ably an error. The term "Reservation Divi-
sion" described the irrigable lands and proj-
ect works of the Yuma Project on the Cali-
fornia side of the Colorado River (see text
following note 65 supra). It did not cover the
non-irrigable reservation lands not used for
project works. Hence the use of the' "Outside
Area" column in the account analysis. A study
of all of the entries in the "Reservation
[Division] " column shows that all .of them
included irrigable as well as non-irrigable
lands, and the leases were no doubt for a
portion of. the irrigable lands. The land de-
scriptions in the analysis ordinarily give at
most the section In which the lease was con-
tained, without providing any more precise
description. Where more precise descriptions
are given, they refer to. specific lots or farm-
ing units in the Bard area open to non-Indian
settlement in 1910. See, egg., leases- Ilr-372,
L-14, and 4-11. Other leases are in sections
which are: entirely, or: almost entirely irri-
gable. See, e.g., leases 24r-202, I24r-305,
124r-307, I24r-354. Lease 124r-409 was for a
"track on levee in Cal. in Res. Div."' One lease
whose land description defies accurate inter-
pretation is the lease originally issued to B. F.
Sanguinetti under lease number 124r-169 and
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within the meaning of the law.' 8
However. the letter dealt with the

a 1 I . '.-:

limited subject of police jurisdic-
tion and not the question of land
ownership. The author pointed out
that police jurisdiction for the Rec-
lamation Service over these lands
under the 1904 Act was the same as
its police jurisdiction for public
domain lands on other projects, in-
dicating that no position on land
ownership was necessary to the
conclusion.

A letter from the Director of
the Reclamation Service described
lands in the project area as lands
the disposal of which "is primarily
within the control of the Indian
Office." 88 Subsequently, a memo-
randum between two senior officials
of the Bureau of Reclamation de-
scribed the nonirrigable lands as
"Indian lands * * * [which] are
not public lands in the ordinary
sense of the word." 9

described as sections 31, 36 1 6 in townships
15, 15, 16 and ranges 23, 22E. It is not clear
which sections are to be matched with which
townships and:which ranges. Some of the prob-
able combinations would include sections
which contain only nonirrigable lands, but all
of these would also contain substantial proj-
ect works, except for section 6, T. 16 S.,
R. 22 E., which is high up in the rocky mesa
and useless for farming or grazing.

57Letter dated Oct. 6, 1905, from Acting
Commissioner of Indian Affairs Larabee to the
Director, U.S. Geological Survey (in which
the Reclamation Service was located), con-
cerning police jurisdiction over the nonirri-
gable lands on the California side of the
Colorado River being used for construction
of the Laguna Dam, File 154-A, supra note 74,
A60966t-65.

81 Letter dated June 23, 1914, from Director
Newell, Reclamation Service, to U.S. Repre-
sentative Carl Hayden, File 154-A, supra note
74, A609414.

In 1906 District Engineer Homer
Hamlin advised the Director of the
Reclamation Service that "[t]he
jurisdiction over [the non-irrigable
land between the reservation levee
and the Colorado River] will prob-
ably always remain with the Indian
Bureau, as it will not be reclaimed
or sold as a part of the cultivable
area of the Yuma Project." 90 The
letter, however, dealt chiefly with
the subject of the Indians' right to
,cut timber, rather than the subject
of ownership. The letter also stated
that after allotment and disposal of
the irrigable lands, "[t] he state-
ment that the. Indians will have no
land from which they can cut timber
is true." The latter statement indi-
cates that the author believed that
the; nonirrigable lands were not
owned by the Indians. It must, also
be noted that, on the, question of
jurisdiction, Hamlin was overruled
by the Director) of the Reclamation
Service, who wrote in a memoran-
dum, dated. July .23, 1906, to the
Secretary that the lands were under

89 Memorandum dated Mar. 21, 1925, from
Acting Chief Engineer Crowe, Bureau of Rec-
lamation. to the Commissioner of Reclamation,
concerning an application by Southern Sierras
Power Company for a right-of-way "west of
the east line of Sec. 19, T. 16 E.; R 22 E:.,
S.B.M.," which would be "across Indian lands
over which the Bureau of Reclamation has
proposed to construct certain works in connec-
tion with the All-American Canal to Imperial
Valley," Yuma Project, File 430, "Acquisition
of Lands, Indian Lands through 1929."

90 Letter dated May 28, 1906 from District
Engineer to Director, Reclamation Service,
File 154-A, spra note at 74, A609709-11. Ia.
at A609702-08 is related Secretarial level
correspondence on the jurisdictional dispute
between Indian Affairs and the Reclamation
Service. See note 8 supra.
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the jurisdiction of the Reclamation
Service by reason of the 1904 Act.

In 1907, the Superintendent of
'the Yuma Reservation raised the
question of the status of the non-
irrigable land between the levee and
the river, as well as the "27000 acres
of rough mesa and mountainous
land unfit for agricultural pur-
pose," in light of the failure of Con-
gress, in the Act of Apr. 21, 1904,
to "provide for the disposition of
the balance of the reservation that
is not irrigable." ,,-

The letter requested that a legal
determination be made as to wheth-
er the nonirrigable lands were part
of the public domain. The Secre-
tary of the Interior subsequently
directed Special Inspector Levi
Chubbuck of the U.S. Indian In-
spection Service to investigate and
report on this and other matters. On
April 6, 1907, Inspector Chubbuck
reported to the Secretary, suggest-
ing that the strip of land between
the levee and the river "be formally
reserved by the Indian Office" and
that a parallel strip inside the levee
which was not to be allotted to In-
dians or disposed of to non-Indians,
as well as "other available places on
the Yuma Reservation," be planted
with fruit bearing trees, "subject to
such regulations as the Reclamation

DI Letter dated Apr. 11, 1907, from Super-
intendent Deaver, Yuma Reservation, to the
Commissioner of Indian Affairs, referred by
the latter to the Director of the Reclamation
Service on May 7, 19.07, File 154-A, supra
note 74, A609721-28. Superintendent Deaver
continued, "The question arises In my mind
whether this non-irrigable land [the mesa and
strip between the levee and the river] will
not revert back to the public domain as soon
as the Indians are allotted d * *." Id. at
A609725.

Service desires to impose for the
protection of the levees and ditches,
the Indians' rights to the income
from the products being recognized
in consideration of the fact that the
reservation as a whole is theirs." 92

Inspector Chubbuck's report simply
contained his recommendations, and
did not represent his view of the
status of the ownership of the sub-
ject lands. The report did state that
he understood that "the remainder
of the land-unreclaimed bottom
land and mesa land" was to be dis-
posed of. Inspector Chubbuck also
stated that "title to the remainder of
the reservation will ' be extin-
guished;" but that this would leave
the Indians without a fuel supply.-

'This may be the reason why he
made the recommendations quoted
above. Inspector' Chubbuck's rec-
ommendations were not accepted
and that same subject was at issue
in later correspondence. 93

In i919, the Director of the Rec-
lamation Service implicity recog-
nized the right of the Indian office to
irrigate certain lands which "lie
outside of our levee and consequent-
ly are not included within the pro-
posed Yuma Project," but this

92 Letter dated Apr. 6, 1907, from Special
Inspector Chubbuck to Secretary of the In-
terior, File 154-A, supra note 74,, A609734739.

(I See letters referred to in note 90 snpra.
Inspector Chubbuck's remarks, and other cor-
respondence (e.g., A609725, quoted in note 91,
suprt), can be explained as based on the as-
sumption that the cession of the nonirrigable
lands would be effective upon issuance of
allotments to the Indians.

94 Letter dated Oct. 2, 1919, from Director
Davis, U.S. Reclamation Service, to the Com-
missioner of Indian Affairs. Yuma Project,
File 150, "Acquisition of Lands, Southern
Pacific Ry. Co."



1] TITLE TO CERTAIN. LANDS WITHIN THE BOUNDARIES OF THE 27
FT. YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECIJTIVE ORDER

OF JAN. 9 1884

January 18, 1977

letter seems only to express a will-
ingness to sell water from the Coco-
pah Canal fr use on lands outside
the Yuma Project, rather than a de-
termination as to the ownership of
those lands.

In a letter dated Oct. 26, 1929, the
General Land office advised the
Commissioner of Indian Affairs
that:

It is the opinion of this office that the
reservation boundary is defined by the
center of the abandoned channel [as it
.existed prior to the avulsive change of
1920] * *.*.*:The area between the levee
and the abandoned channel, constituting
the present Yuma Indian Reservation
boundary, appears therefore to be still in
public ownership and a part of the Indian
Reservation.95

Advocates of the Quechan point
of view have suggested that Indian
ownership of the nonirrigable lands
was only challenged by the Bureau
of Reclamation in order to avoid
substantial claims for compensation
and consideration on behalf of the
Quechans by reason of the construc-
tion of the All-American Canal. The
canal was originally proposed as a
private project, passing through the
1884 reservation from the south-
west corner to the northeast corner,
crossing allotted and unallotted
lands, mostly the latter. The entire
right-of-way was to be within the
reservation. The appraisal report
prepared on this proposed canal
route indicated that compensation
would have to be paid to the Indians

'5 Bureau of Indian Affairs files, Phoenix.

for both the allotted and unallotted
lands.96 When the Bureau of Rec-
lamation decided to construct the
canal itself, its shifted the right-of-
way slightly north so that only non-
irrigable lands would be involved
and, in June 1934, requested the
General Land Office to submit the
proposed right-of-way for the canal,
which would involve no Indian al-
lotments but rather "exceedingly
rough territory along the edge of
the Yuma mesa, * * * to the Secre-
tary of the Interior (through the
Commissioner of Indian Affairs)
for approval under Section 13 of the
Act approved June 25, 1910 (36
Stat. 855)." 97 The cited Act, 43
U.S.C. 148 (1970), applies to
"lands within any Indian Reserva-
tion" and hence, as the Commis-
sioner of the General Land Office
noted in his transmittal letter to the
Commissioner of Indian Affairs,
administered by the Office of Indian
Affairs. The Commissioner of the
General Land Office also stated that
"the right of way involves Indian
lands." 08

9s E.g., "Right of Way Plats of the All-
American Canal through Tribal and Allotted
Indian Lands of the Yuma Indian Reserva-
tion," dated Jan. 1928 (Docket No. 320, supra
note 5, E. RO-10); "Schedule of Appraise-
ments Covering ight-of-Way Across Yuma
Indian Reservation, Etc.," covering unallotted
lands therein, signed Apr. 27, 1928 (Docket
No. 320, supra note 5, Ex. RO-7).

'7 Docket No. 320, sapra note 5, Ex. RO-7,
Letter from Acting Commissioner, Bureau of
Reclamation, to Commissioner, General Land
Office (June27, 1934).

s Docket No. 320, upr note 5, Ex. RO-7,
Letter from Commissioner, General Land Of-
fice, to Commissioner, Bureau of Indian Af-
fairs (July 5, 1934).
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' The Bureau of Reclamation sub
sequently received a report dated
Mar. 12, 1934, making substantial
claims on behalf of the Quechans.
On July 15, 1934, the Bureau of
Reclamation advised the Bureau of
Indian Affairs that the right-of-way
was a part of the public domain,
and that no compensation would be
paid. In 1933 and 1935 two cases
were decided in the United States
District Court for the Southern
District of California 99 to the ef-
fect that full title to the irrigable
land vested immediately in the
United States, upon passage of the
1894 Act. The available materials
do not make clear whether the posi-
tion taken by the Bureau of Re-
clamation in its reply to the Bureau
of Indian Affairs was based upon
questions of ownership raised as
early as 1903,10 upon issues raised in
the two law suits, or upon certain
costs.

Although Congress did not deal
with these lands between 1894 and
1936 in any manner which would re-
veal its understanding of their
status, there is a statement in the
Congressional Record by Repre-
sentative Stephens of Texas on
Dec. 16, 1912, approximately two
years after Congress enlarged the
allotments-to 10 acres, and near the
time when the canal constructed
through the reservation was com-
pleted, implying that the "large
amount of land up on the mesa"

9 United States v. Johnson, Civil No. 118-C
(S.D. Cal., Aug. 2, 1935); United States v.
Walker, Civil No. 126-J (S.D. Cal., Oct. 10,
1933).

100 See note 74 supra, A609522.

. (that is, nonirrigable land) was in
Indian ownership at that time.l0l

And, during hearings in San
Diego, California on June 29, 1934,
Chairman Wheeler of the Senate
Committee on Indian Affairs re-
ferred to "the All-American Canal
constructed in connection with the
Boulder Dam Project and running
across in lands of the Indians down
there [in the Yuma Reservation]"
and told John Curran, a Quechan
concerned about compensation for
the right-of-way, "They will have to
pay you for it, if they take your
land." 102 The Congressman's state-
ment cannot, of course, be construed
as a determination that the land to
be taken actually belonged to Cur-
ran or his Tribe.

While the foregoing examples of
administrative treatment of and
comment on, the nonirrigable lands
are by no means all-inclusive, they
are representative of the conflicting
views and uncertainty reflected in
Departmental documents at that
time.

The Department has regularly
corrected errors and confusion over
the mapping of and agency juris-
diction over lands within its juris-
diction, by finding lands thought to
be public domain lands to be Indian
lands, and by finding lands thought
to be Indian lands to the public
domain.' 0

3 X

10149 Cong. Rec. 748.
102 See note 74 supra.
103 In Solicitor's Opinion, 54 I.D. 71, 76-78

(1932), Solicitor Finney ruled that lands
thought for twenty years to have been unallot-
ted tribal lands were in fact public domain
lands, and that receipts from timber sale con-
tracts should be paid into the Treasury as
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Part of the confusion as to own-
ership of the land or jurisdiction
over it undoubtedly resulted from
delays in entering title transactions
in the tract books originally main-
tained in the General Land Office,
now the Bureau of Land Manage-
ment. For example, our review of
the records indicates that creation
of the Yuma Reservation by the
1884 Executive Order was noted in
the appropriate tract books no
earlier than 1897, which was un-
questionably after the cession of a
portion of the lands had been ef-
fected. The 1893 Agreement, the
1894 Act,. and the 1936 Margold
Opinion notwithstanding, the ces-
sion of the nonirrigable lands was
not actually entered in the tract
books until the 1960's. Numerous
other entries in these records made
long after the fact indicate that
these records. have not accurately

miscellaneous receipts, rather than into a sep-
arate account for the benefit of the George-
town Band of Indians, The Solicitor found that
the reserve was., abandoned by the Band's
earlier acceptance of allotments on another
reservation.

In Navajo Indian Reservation, 30 L;D. 515
(1901), an 1884 extension of theNavajo Res-
ervation excepted any. tracts. "to which valid
rights have attached." Although some mining
claimants thought the extension order termi-
nated their rights, and the Bureau of Indian
Affairs had assumed that only the rights of
original locators were protected, the Secre-
tary ruled that the tracts soclaimed in 1884
were not included in the reservation, by the
terms of the order, even if subsequently aban-
doned and relocated. Id. at 520. The lands were
surveyed, and are now shown as "segregated
from Navajo Reservation, presumed public
land" (Map of Survey approved Aug. 13, 1909,
BLM files, Phoenix).

reflected the current status of title
to the lands on a continuing'basis.

A partial explanation for the de-
lay in entering into the tract books
the legal description of the ceded
nonirrigable lands would be the
uncertainty as to their area and lo-
cation. As .previously noted, early
Reclamation estimates indicated
that there were 25,000 irrigable
acres on the Yuma Reservation, but
by 1913-14, it had been determined
that there were only some 15,000
irrigable acres.'0 4 The initial un-
certainty as to the number of acres
that might be irrigable would have
made it impossible to develop accu-
rate legal descriptions of the new
boundary of the Reservation. In
addition,; the twenty-five year trust
patents were not issued on the lands
allotted to the Quechans until
1914.105

In Solicitor's Opinion, M-36770 (Jan 17,
1969), the Solicitor ruled that the south
boundary of the Salt River Indian Reservation
was the south channel of the Salt River, not
the north channel. Although the.island formed
by the river's braiding had been treated as
public land, the Department recognized Indian
ownership.

In a Memorandum dated Apr. 12, 1974, from
the Associate, Solicitor, Indian Affairs (con-
curred in by the Solicitor June 3, 1974), the
Department defined the boundary of the Fort
Mohave Hay:and Wood Reserve to resolve a
long-standing dispute between the Bureaus of
Indian Affairs and Land Management over the
administration of the lands thought to be In
the reserve. Lands surveyed in 1928 and ad-
ministered under the public land laws by the
Bureau of Land Management were recognized
as Indian reservation lands.

104 Thirteenth Annual Report of Reclamation
Service 1913-1914 (1915), at 75-76.

105 The trust patents by date and parcel, are
set out in the Historical Indices for the rele-
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The administrative treatment -of-
lands was certainly not uniform.'
The confusion over the status of
these lands disclosed by the earlier
documents can also be attributed
to uncertainty over the effect of the
1894 Act prior to the granting of.
allotments and the opening of the
remaining lands. These conditions
alone, or in conjunction with the
failure to note the cession on the
tract books, help explain why'some
of those who administered the non-
irrigable lands were uncertain as to,
the status'of the lands.

Isstance of Afargold Opinion

In 1928 Congress authorized con-
struction' of the All-American
Canal, one 6f the largest irrigation
canals in the United States.'- The
canal runs from the headworks of
the Imperial Dam on the Colorado
River, at a point 12 miles upstream
from the City of Yuma, Arizona,
thence southwesterly on the- Cali-
fornia side of the Colorado- River
to the boundary line between Cali-
fornia and Mexico. The All-Ameri-
cai Canal in its course crossed the
nonirrigable portion of the original
Yuma Reservation.

On May .10, 1935, the Commis-
sioner of Indian Affairs wrote to the
Commissioner of the Bureau of
Reclamation setting forth seven
claims emanating from the pro-
jected construction of: the canal,
several of which were based upon

vant townships, e.g., T. 16 S., R. 22 5., 5.B.M.,
in the Bureau of Land Management. -

105 Sec. of the Boulder. Canyon Project Act
of Dec. 21, 1928, 43 U.S.C. § 671 (1970).

the'assumption that the canal right-
of -way crossed Indian tribal lands
for which compensation should. be
paid. 107

On July 15, 1935, the Bureau of
Reclamation advised the Bureau of
Indian Affairs that the right-of-
way in question was a part of the
public domain, and that no compen-
sation would be paid. The Bureau
of Indian Affairs then requested an
opinion on the matter from the Sec-
retary of the Interior who, in turn,
referred the question to Solicitor
Margold.

Solicitor Margold, on Jan. 8,
1936, issued the opinion which is the
subject of this Memorandum hold-
ing, inter alia, that the 1893 Agree-
ment as ratified by the 1894 Act ex-
tiiguished the Quechans' title to the
nonirrigable lands of the 1884 res-
ervation.'0 ,

Indian Caimns Corntission Actions

In 1950 the Quechan Tribe filed a
petition with the Indian Claims

to7 The claims and the correspondence sur-
rounding them are detailed in oliftiors Op-n-
ion, 3M-25198 (Jan. 8, 1936), at 2-5. The
claims included total compensation *of
$2,602.50 for right-of-way, Indian ownership
of mineral deposits discovered, compensation
for sand and gravel,. reimbursement for dam-
ages from canal seepage or failure, compensa-
tion for a power site, and a request for con-
struction of four bridges.

08Id-tat 10-12. The opinion also held that
liability for canal seepage, breaks, etc.' would
depend upon ordinary rules of negligence, and
denied all other claims. Id. at 16-17. In addi-
tion, the opinion held that the fact that the
lands had not been opened to disposition under
the general land laws by Presidential Procla-
mation did not mean that the Quechans re-
tained any interest in the lands. Id. at 10-11.

30-
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Commission, Docket No. 86, asking
for a general accounting of trans-
actions involving the Tribe. In 1951,
two additional companion claims
were filed with the Commission. The
first, Docket No. 319, asserted a tak-
ing by the Government ithout
compensation of aboriginal lands of
the Tribe adjoining what became
the Yuma Reservation. The second,
Docket No. 320, was based upon
Government treatment of the Exec-
utive Order reservation lands.

In 1958; the Commission in effect
transferred certain claims advanced
by the Tribe in Docket No. 86 to
Docket No. 320, and dismissed the
earlier case.'0 9

An interlocutory judgment of li-
ability was entered against the gov-
ernment in Docket No. 319 on Sep-
tember 30, 1959. Both parties ap-
pealed the judgment to the Court
of Claims. The appeal was dis-
missed without prejudice by. the
Court of Claims on Mar. 23, 1962.
In 1965 the Indian Claims Commis-
sion issued its final order, in re-
sponse to a joint settlement, assess-
ing liability of $520,000, of which

109 Docket No. 320, s pra note 5, Order Con-
solidating Causes of Action (Apr. 24, 1958).
This Order transferred from Docket No. 86
to Docket No. 320 claims for the Government's
failure to make allotments to members of the
Tribe as required in 1893 Agreement and
1894 Act; failure to realize adequate price for
irrigable land sold and account for same; and
failure to hold allotments in trust and convey
patents in fee as required by the 1893 Agree-
ment.

$167,000 was ascribed to the taking
of Indian lands in California.-O

In Docket No. 320, the Tribe's
case was initially an action to set
aside the cession of the nonirriga-
ble lands and to recover the value
of the reservation lands on- the
basis that the 1893 Agreement Was
induced by fraud, coercion, and
misrepresentation. By the time of
oral argument in 1965, the Tribe's.
counsel changed its main case to an
action for breach of contract with
respect to the 1893 Agreement, ask-
ing the Commission to enforce the
1893 Agreement.r' The validity of
the 1893 Agreement and the cession
of lands were taken out of conten-
tion. Late in 1971, the Commission
issued- an Order staying the, pro-

'I Qechan Tribe of the Fort Yumea Reser-
vationi v. United States, 15 Ind. Cl. Comm'n
489, 490 (1965). The judgment expressly ex-
cluded the lands within the 1884 reservation
boundary. Id. at 492.

n1 In oral argument in Docket No. 320, supra
note 5 (July 8, 1965, Tr. at 2), F'ulton W.
Hoge, attorney for the Quechans stated: "fay
it please the Commission, this case started out
as a cause of action to set-aside a cession of a
reservation and to recover the value of the
reservation lands. That's the main cause of
action In the original petition. Since then It
has developed into a breach of contract case
and instead of trying to set aside the agree-
ment on the ground of fraud, duress and un-
conscionable consideration we ask that the
Commission enforce it and give us-we affirm
it. We ask the Commission to affrm it and
give us damages for its breach in two respects;
although we have part of our original cause
of action in that we ask, that as to some of
the land, the Mesa land which: was included
in the cession that the Commission exercise
its power to revise the contract and to hold
that there was no reason for including that,
land that it was unconscionable and that there.
should be an award of its value."
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ceedings because of "legislation
pending in the United States Con-
gress to clarify the [Quechans']
title to certain land areas involved
in this case * .*' 112 No such
legislation was passed, and in 1971
counsel for the Quechans moved to
vacate the order.

The Tribe's counsel in the pro-
ceedings through 1968 died, and
his successor petitioned the Com-
mission to, among other things, re-
open the record to permit admission
of further evidence and to permit
the Commission to consider declar-
ing the 1893 Agreement invalid.
The Comrnission conditionally
granted permission for introduction
of further evidence,113 but refused
to consider the validity of the 1893
Agreement- on the grounds that a
treaty ratified by Congress is
not subject to judicial revision or
review.114

In the hearing held in connection
with the Tribe's motion to reopen
the record and introduce further
exhibits, the Tribe's attorney ex-
pressed a willingness to dismiss the
action without prejudice if a return
of the 1884 Reservation lands could
beeffectuated under 25 U.S.C. § 463
(a) (1970) l which provides, in

~2 Docket No. 320, spra note 5, Order Stay-
ing Further Proceedings (Nov. 25, 1970).

IflDocket No. 320, supra note 5, Order
Granting Plaintiff's Motion to Vacate Order
Staying Further Proceedings (July 21, 1971).

-'4 Docket No. 320, saupra note 5, Opinion on
Motion to Reopen the Record (July 21, 1971),
citing Sao and Fo Tribe v. United States, 7
Ind. Cl. Comm'n 675, 710-12 (1959), ff'd on
other grounds, 161 Ct. Cl. 189, 198, cert. de-
nied, 375 U.S. 921 (1963).

Docket No. 320, supra note 5, Oral Argu-
ment (May 9, 1972), Trp. at 3, 16.

relevant part:
* The Secretary of the Interior, if he
shall find it to be in the public interest, is
authorized to restore to tribal ownership
the remaining surplus lands of any In-
dian reservation opened before June 18,
1934, or authorized to be opened, to sale,
or to any other form of disposal by Presi-
dential proclamation, or by any of the
public-land laws of the United States

Subsequently, the Tribe passed a
resolution 117 stating that a claim
for damages under the' Indians
Claims Commission Act "is not
proper" and authorizing counsel to
file a motion for dismissal without
prejudice. A motion to that effect
was filed on behalf of the Tribe in
July of 1972, again suggesting that
theland could be returned under 25
US.C. §463(a) (1970). The Gov-
ernment filed a response objecting
solely to such a dismissal being
granted without prejudice. Since
July of 1972, Docket No. 320 has
been held in suspense pending fur-
ther administrative review within
the Department of the Interior on
the cession question.

16 Sec. of the Act of June 18, 1934, 25
U.S.C. § 463(a) (1970). It is unclear whether
the' lands in question could be subject to this
Act. See Solicitor's Opinion, 69. I.D. 195, 199
(1962), Solicitor's Opinion, 56 LD. 330, 334

(1938). Were a portion of the lands in ques-
tion to be restored to the Quechans under
this section, the impacts on non-Indian in-
terests would be insubstantial, since, although
the question is unsettled,, we think that the
water-use priority date for the restored land
would be as of this restoration date and sub-
sequent to present water uses. Present non-
Indian uses of the lands could be preserved,
and impacts on Colorado salinity would be
negligible.

117 Docket No. 320, supra note .5, Quechan
Tribal Resolution dated July i, 1972, at-
tached to Petitioner's Motion to Dismiss
(July 26, 1972).



i] TITLE TO CERTAIN LANDS WITHIN THE BOUNDARIES OF TE 33
FT. YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECUTIVE ORDER

OF JAN. 9, 1884 :

January 18, 1977 . I

1968 Weinberg Opinion

In 1968, Solicitor Weinberg is-
sued an opinion approving a Bu-
reau of Land Management proposal
to issue a lease to Yuma County,
Arizona, of a portion of the non-
irrigable lands within the bound-
aries of the Yuma Reservation.'1 -
Citing Solicitor Margold, Solicitor
Weinberg held: 

The 1904 act left unaffected the stipula-

tion of the 1894 act that extinguished the
Indian interest in any non-irrigable

lands.' 9

The Weinberg opinion implicitly
endorsed the validity of the Mar-
gold Opinion but did not expand
upon the analysis in the 1936
opinion.

Re-examcination and
Reconsideration

The Quechan Tribe's claim to the
land in question-as distinguished
from its claim for compensation-
was first presented to the Depart-
ment of the Interior during a meet-
ing held between Solicitor Frizzell
and the Tribe's attorney in July
1973. In the course of that meeting,
Solicitor Frizzell agreed to initiate
an examination of the legal question
and the underlying facts. Solicitor
Frizzell assigned the question to
the Division of Indian Affairs with
instructions that the Division de-'
velop the strongest case possible to
support the Quechans' claim.

118 Memorandum from Solicitor to the Sec-

retary of the Interior, 'dated June 12, 1968.
'I9 Id. at 2.

232-400-77-3

- The Division of Indian Affairs in
the. Solicitor's Office, with the help
of other lawyers in the Solicitor's
Office, did exhaustive research into
the factual and legal background of
the matter, including: the history of
the 1893 Agreement and the 1894
Act; a review of the files, 'many of
which were stored at the Indian
Claims 'Commission, relating to. the
Department's treatment of the lands
in question between 1894 and 1936;
a review of the files relating to every
third-party interest created in the
lands after 1936; extensive research
into all of the legal aspects of the
Tribe's claim; and preparation of
a number of drafts of an opinion
stating the strongest possible case
for the Quechans' claims.
- One of the 'drafts prepared by the
Indian Affairs Division was circu-
lated to all persons who might be
affected, Indian and non-Indian
alike, for legal suggestions, com-
ment and criticism.

In Jan. 1976, two separate meet-
ings were held by the Secretary of
the Interior, the Under Secretary,
the Solicitor and a number of other
Departmental officials, first with
representatives of the non-Indian
interests, and then with the Quechan
tribal leaders and their lawyers.
During these meetings, the legal is-
sues and' factual background were
discussed in detail.

The Secretary determined that
the issues involved were exclusively
legal in nature,' and therefore iD-
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structed the Solicitor to decide the.
matter on its legal merits. After
careful analysis of the draft opin-
ion, consideration of the'oral state-
ments made during the meetings
mentioned above, review of volu-.
minous. briefs on both sides of the
issue which! had previously been
submitted to the Department,; and
personal study of source materials,-
the Solicitot was unable to accept.
the arguments which had been ad-
vanced on behalf of' the Quechan-
Ttibe by- the Indian Affairs Divi-:
sion in its draft opinion. 

On Jan. 30 1,976, the Solicitdr ad-
ised theSeeretary that he had con-.

Pluded that the Margold Opinion'
,as correct and should be affirmed."

The Secretary- acquiesced in this
decision and ordered that the Chair-
man of the Quechan Tribal. Council
be advised of' this decision. The
Chairman was so advised by tele-
phone, with a confirming letter sent
to him by the Solicitor on Febh 2;'
1976.-: l :-i

DISCUSSION AND- LEGAL.
ANALYSI,

Summary
In order to find that the Quechans

iold title to the nonirrigable lands
in question, we must determine: that

'the cession or relinquishment of res-
ervation' lands under the. 1893
A greement and 1894 Act was not ab-.
solute and immediate but, rather,
was-conditioned upon.the occurrence.
of one or more subsequent events;
that material, conditions precedent
to. the relinquishment were not ful-,
filed prior to the enactment of the.

1904 Act; and that the 1904 Act es-
tablished an independent scheme for
the allotment and sale of the ir-
rigable reservation ' lands which
completely replaced the scheme
provided for under the 1893 Agree-
ment and 1894 Act, rather than sim-
ply implementing the scheme. called
for under the 1893 Agreement and
1894 Act. . .

In interpreting the 1893 Agree-
ment-and the. 1894 Act, together
with the 1904 Act, we have taken
into account, among other things:
the special rules of construction
which, apply to Indian treaties' and
laws; the contemporaneous treat-
ment'of the lands in question by
Departniental officials subsequent to.
1894, as shown'by correspondenice,
memoranda,. testimony, maps, re-
ports and other documents and.
the policies underlying the General
Allotment Act;, an other congres-
sional policies 't oard:Indians in
effect at the -timue. - -

As set forth in greater detail. be-
low,, we have' conluded that the
1893. Agreement as -ratified by the
1894 Act effected-a- 'immediate re-
linquishment and cession of Yuma
lieservation lands,; -igcluding the.
nonirrigable lands-in question, and-
that the 1904 Act, insofar as. it per-
tained to the Yuma Reservation,
concerned only the irrigable lands
of the reservation and was 'iitended
solely to provide. an -arrangement
under the 1902 Reclamation Act for
irrigation of-the lands as; an alter-
native to- irrigation which would
have been provided by the private
company which failed. 'The 1904
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Act neither repealed the. earlier:
Agreement and' Act nor abandoned
the underlying plan.

We have also concluded that even
if there were convincing evidence
that- the 1893 Agreement and 1894.
Act were grossly inequitable. and
unfair to the Quechan Indians,
involving unconscionable considera-
tion, or even if there were: convinc-
ing. evidence that. the 1893 Agree-
ment was'entered into as a result of
fraud,, misrepresentation or duress
(none of' which convincing-evidence:

w6e have found).. neither the Seere-
tary of the Interior nor he Solici-
tor would have authority to modify
or set aside the ratified agreement.

Was Cession of Land Conditional?

Article' I of the 1893 Agreement'
provides that. "The said Yuma Ii--
dians,; upohi the conditions herein--
after expressed, do hereby strurenl
der and relinquish-. to the Uiited'
States all their right, title, claim,
and interest in, and to and. over" 120
the Yuma Reservation. The ques-'
tion presented by this language is,
whether the language of present
oession, "do hereby surrender and
relinquish," is absolute or whether
the words upon .the conditions
hereinafter e pressed" cause the
language, to-be conditioned.
. Thk 'conditions" which are re-

ferred to in Article I are found in,
Articles I through V. Among the

to S. Exec. Doc. No. 68, supra note 9, at l9.

provisions of these articles are te
allotment of five-acre tracts to in-
dividiual Indians in Article I;. the:
disposal of surplus irrigable lands
in Article III; the- issuance of trust
patents to Indian allottees in Arti-
cle V; and the opening of' nonirri-
gable lands t'settlement under-the
general land laws in Article VI.

We have coniclude that the plain
language of present grant con-
tained in' Article I of the 1893
Agreement is not modified,. or made
conditional, by the reference to the
obligations undertaken by the
United States as- "'onditions." We
conclude that the so-called "condi-
tions" are promises' to perform er-
tain acts in the future, and' the 188'9
Agreement is a typical example of-
a contract formed by the perform-:
ance of an act by one party, here th&
Q'iiecharLs cession of- their lands, i&
return fo a promise by the' other,.
here the Ghovenment's promise to'
make- allotments, provide irrigation;
for theme, and sell surplus iriigabl`
lands for the 'Indian s benefits. We'
reach tis conclusion on the followe
ing four. 'principal' bases.
- Fi st, it would not have been pos-
sible for the: Government t makl-
allotments to individual Idians, t-
issue trust patents tthe Indians, to,
sell surplus irrigable lands to on-
Indians. or to open te, non-
irrigable lands to settlement by non-
Indians ndr the public and laws,
unless the ands had been ced-ed and
the Goovernment had first. obtained.
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full title to the lands. The Agree-
ment would have been impossible of
performance on the part of the Gov-
ernment if the cession of the lands
by the Indians only took place af-
ter performance of the obligations
by the Government.l`

Second, general principles of con-
tract law favor construing the pro-
visions of contracts as promises
rather than as conditions,122 and
general principles of real estate law
favor covenants over conditions.' 22

Third, those cases which we have
been able to find dealing with "con-
ditional" language in cession agree-
ments support our conclusion that
cession is immediate and absolute
when such agreements are ratified
by Congress.

There are more than 200 treaties
and agreement involving cessions of
Indian lands to the United States
in return for promises to perform
certain acts in the future, other than
making a single lump-sum cash
payment. The kinds of considera-
tion promised by the United States
are of a wide variety and include
promises: (1) to expend funds for
construction of various projects,
such as agricultural or educational
facilities; (2) to allot ceded lands
to individual Indians; (3) to pro-
vide certain services, such as teach-

To hold that cession was conditional, and
never took place, would also invalidate all
sales of the rrigable lands to the non-Indians
and the Indian trust patents.

1us 3A A. Corbin, Contracts, § 635 (rev. ed.
1960) ; S. Williston, A Treatise on the
Law of Contracts § 644 (W. H. E. Jaeger ed.
1961).

:22 See 2 R. Powell, The Law of Real Prop-
erty §§ 187, 188 (ed. 1976); of. 1 American
Lato of Property § 2.8 (1952) 5 id. 21.3(a).

ers, farmers, craftsmen, and physi-
cians, as well as necessary supplies
and facilities incident to such serv-
ices; and (4) to survey and sell
ceded lands under the public land
laws and devote, the proceeds to the
benefit of the Indians. However, a
relatively small number of these
agreements contain the "condi-
tional" language 124 and an even
smaller number of these agreements
have been subject to interpretation
by the courts. The following are all
of the cases of which we are aware.

In United States v. Myers, 12 5 the
Eighth Circuit Court of Appeals
had before it the 1900 congressional
ratification 126 of an agreement, en-
tered into in 1892, shortly before the
1893 Agreement, between the
United States and the Kiowa, Com-
anche and Apache Tribes in Okla-
homa. At issue was the effect of a
tribal land cession to the United
States in return for allotments of
land. to individual tribal mem-
bers, the setting aside of certain
grazing lands for the tribes' use, and
the payment of $2 million. The ef-
fect of this agreement and the rati-
fying legislation was described by
the Court as follows:

'PA E.g., Treaty with the Chippewa dated
Oct. 18, 1864, 14 Stat. 657, II Kappler, upra
note 1, at 868; Agreement with the Cheyenne
and Arapahoe Tribes, Oct. 1890, sec. 1 of the
Act of Mar. 3, 1891, 26 Stat. 989, 1022, I
Kapp er, spra note 1, at 415; Agreement with
the owas, May 20, 1890, Act of Feb. 18, 1891,
26 Stat. 749, 753, I Eappler, enpra note 1, at
393; Agreement with the Comanche, iowa
and Apache, Oct. 21, 1892, section 6 of the
Act of June 6, 1900, 31 Stat. 672, 676, I
Kappler, supra note 1, at 708.

125 206 F. 387 (8th Cir. 1913).
3 Sec. 6 of the Act of June 6, 900, 31 Stat.

672, 676.
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The act of June 6, 1900, c. 813, 31 Stat.
676, was-passed in ratification of an agree-
ment between the United States and the
Kiowa, Comanche, and Apache tribes of
Indians in Oklahoma entered into Oc-
tober 21,-1892, whereby, in return for the
allotment of land in severalty to the indi-
vidual members of these tribes, and- other
good and valuable consideration speci-
fied, all these tribal lands, including that
in question, were relinquished to the
United States. The comprehensiveness of
.the grant made is disclosed by the fol-
lowing quotations from the act:

"Subject to -the allotment of land, in
severalty to the individual members of
the Comanche, Kiowa, and Apache tribes
of Indians in the Indian Territory, as
hereinafter provided for, and subject to
the setting apart as grazing lands for
said Indians, four hundred and eighty
thousand acres of land as hereinafter pro-
vided for, and subject to the conditions
hereinafter imposed, and for the consider-
ations hereinafter mentioned, the said
Comanche, Kiowa, and Apache Indians
hereby cede, convey, transfer, relinquish,
and surrender, forever and absolutely,

-without any reservation whatever, ex-
press or implied, all their claim, title, and
interest, of every kind and character, in
and to the lands embraced in the follow-
ing described tract of country in the In-
dian Territory, to wit: [Here follows the
-specific description.] * * 

"As a further and only additional con-
sideration for the cession of territory and
relinquishment of title, claim, and in-
terest in and to the lands as aforesaid,
the United States agrees to pay to the
Comanche, Kiowa, and Apache tribes of
Indians, in the Indian Territory, the sum
of two million (2,000,000) dollars.8 * "

*t * * e *

* * * When the Kiowa, Comanche, and
Apache tribes ceded this land to the
United States,. it ceased to be Indian
country, unless by the treaty by which

the Indians parted with their title, or
by some-act of authority, a different rule
was made applicable to the case.

Was there any reservation, express or
implied, incidental to the cession and
relinquishment by these Indians by which
their title to the lands in question was
extinguished, that this or any other land
conveyed should be devoted to these pur-
poses? We can find none. The treaty of
Oct. 31, 1892, confirmed by act of Con-
gress of June 6, 1900, specifies explicitly
the conditions and considerations sub-
ject to which the conveyance and cession
was made. They are the allotment of
land in severalty, the setting apart of
480,000 acres. of grazing land, and. the
payment of $2,000,000 in the manner pro-
vided. For these considerations the In-
dians "ceded, conveyed, transferred,
relinquished and, surrendered forever
and absolutely, without any reservation
whatever, express or implied, all their
claim, title and interest of any kind and
character." It would be impossible to se-
lect words operating more completely to
extinguish every vestige of Indian title,
and releasing the government more abso-
lutely from every obligation, moral as
well as legal. * 8 * (Italics added.)

The same agreement with the
Comanches, Kiowas and Apaches
was interpreted in Ew Parte
Moran 1 8 where the court ignored
the "conditional" language of the
agreement and stated that "the In-
dian title to the reservation was
extinguished on June 6, 1900, when
the Agreement of Oct. 1892, was rat-
ified by the United States." 129

7206 P. 887, 89-392 (8th r. 1913)
see also KEckapoo Tribe of Kansas v. United
States, 872 P.2d 980, 984-85 (Ct. l. 19679.

s 144 F. 594 (8th Cir. 1906).
"DId. at 602. Accord, In re Moran, 203 U.S.

96, 105 (1906).
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"The statutory agreement with the
'Quechans is from the same mold as
the agreement with the tribes in-
volved in Nyers, and should be sim-
ilarly construed to have effected an
immediate cession of the tribal lands
-in 1894 in return for the Govern-
ment's promise to perform the speci-
.fied acts.

The3 1892 agreement and the 1900
Act involving the Kiowas, Coman-
ches and Apaches were also onsid-

.ered in FUnited States v. Eibwa,
.Comarnche ad Apache Trbes'-80

:Th.is case was an appeal front an
'Indian Claims Comivission decision
awarding the Indians the difference
between the amount paid for the In-
;dian lands and what they were ac-

,tualfly worth. The court upheld the
"Commission's award of damages
and made no comment with respect

. to restoring the land to the Indians,
*eventhough it found that "there ap-
~:pears to have been no contract exe-
OLoUted by the parties" because "the
Government was liable under a con-

'tract implied in fact (there having
been, no valid ratification by Con-
gress of the 1892 Jerome Agree-
ment)." The Court of Claims
found.that there had been no ratifi-
cation because the agreement con-

'tained a provision that it would
-become effective only when ratified
"by the Congress. As the court lioted,
the 1900 Act of Congress purport-
edly ratifying the- 1892 agreement
"made a number of changes in the
terms agreed to by the Indians and

13 163 F. Snpp. 602 Ct. Cl. 1958), recon-
siaerationm denied(, 166 F. Supp. 939 (Ct. C.
19.8), cert. denied,.359 U.S. 934 (1959).

Is I. at 606 . I

the ommissioners in the Jerome
"greement and such changes were
never resubmitted to the Indians
for acceptance or rejection as re-
quired by Article XII of the Treaty
of Oct. 21, 1867." 132

Despite finding that the agree-
ment had never been consummated,
the Court held that title to the land
in question had passed to the United
States and only awarded money
damages to the Indians. This case is

..of particular interest-in that it held
that a ",conditional" cession wasief-
fected even though the agreement
was not properly ratified by Con-
gress.

By the Act of Mar. 3, 1891J13 the
-Congress ratified a number of In-
dian agreements. One of these agree-
mentscontained language verysmn-
lar to that of the 1893 Agreement.
The agreement of Oct. 1890 between
the United States and the Cheyenne
and Arapahoe Tribes provided as
follows:

Subject to the allotment of land in
severalty to the individual members of
the Cheyenne and Arapahoe tribes of In-
-dians, as hereinafter provided for and
sUbJect o the conditions :7ereinafter im-
Posed, for the considerations hereinafter
mentioned, the said Cheyenne and Arapa-
hoe Indians hereby cede, convey, transfer,
relinquish, and surrender forever and
absolutely, without any reservation what-
ever, express or implied all their claim,
title and interest, of every kind and char-
acter, in and to the lands embraced in
the foliowing described tract of country

-in the Indian Territory * * (Italics
added) ."

13 Id. at 607.
an 26 Stat. 989.

1'1 Sec i3 of the Act of Mar. 3, 1891, 26
Stat. at 1022; I Karaler. -upra note 1, at

-4165.:
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The Act of Mar. 3, 1891, was con-
sidered by the Supreme Court in
DeCoteau v. DSW7ict County
Vourt,' 35 wherein the Court con-
strued the Sisseton-Wahpeton
Agreement, 36 one of the other
agreements ratified by that Act.
This agreement contained no lang-
uage of "condition." The Court
compared the agreement with the
other agretments, like that quoted
above, ratified by the Act1 and pro-
nounced them to be "indistinguish-
able" and "virtually identical." The
Court made no comment concerning
the "conditional" language or any
effect it might have on the cession:

* 0** the Congress included the Sisse-
ton-Walipeton Agreement. in a compre-
hensive Act which also ratified several
other agreements providing for the out-
right cession of surplus reservation lands
to the Government. The other agreements
employed cession language virtually iden-
tical to that in the Sisseton-Wahpeton
Agreement, but in these other cases the
Indians sold only a described portion of
their lands, rather than all "unallotted"
portions, the result being merely a reduc-
tion in the size of the affected reserva-
tions. The intended effect of all of these
ratification agreements was made clear
by the sponsors of the comprehensive leg-
islation:

135 420 U.S. 425,- rehearing. denied, 421. U.S.
939 (i975)-

133 Agreement of Dec. 12, 1889, se. 26 of
the Act of Mar. 3 1891, 2 Stat. 989; 1035;
I Kappler, supra note 1, at 429. Article I of this
Agreement states that the "Indians hereby
cede, sell, relinquish, and convey to the United
States all their claim, right, title and Interest
in and t all the unallotted lands * * * re-
maining after the allotments * * * provided
for in article fiur-of this agreement shall; have
been made." Id.

"All the pending agreements or treaties
for the purchase of Indian lands are rati-
fied and confirmed by the provisions of
thisbill * * *

"The bill carries the largest appropri-
ation ever carried by an Indian appro-
priation billi but it extinguishes the In-
dian title to a great domain and opens
it to settlement by the hardy and pro-
gressive pioneers * * I."

* * * *

* * * This language [of cession in the
Sisset,6n-Wahpeton Agreement] is Wit-
tuahy hidWtiAhabbe from that used in
the other suni-ertain, cession agreetents
tatified by Congress in the same 1891
Act. * * * That the lands ceded in the
other agteemehts were returned to the
public domain, stripped of reservation
status; can hardly be questioned, and
every party here acknowledges as mbdh.
The sponsors of the legislation stated re-
peatedly that the ratified agreements
would returni the ceded lands to the
"public domain." t7 (Italics added, foot-
notes and citations omitted.)

While the Supreme Court in De-
Coteau did not deal directly and
specifically with the "conditional"
language of the Cheyenne and Ara-
pahoe Agreement, the inference to
be drawn from the case supports our
interpretation of similar language.

Fourth,. aid finally the United
States District Court for the South-
ern District of California decided
two sinilar cases 138 in which it spe-
cifically found that the efect of the
1893 Agreement and the 189* Act
was to vest title to the irrigable

131 420 U.S: 425, 439-40, 446 (1975).
8 united States v. Johnson, Civil No. 118-C

(S.D. Cal., Aug. 2, 1935) ; United State v.
WalUcer, Citil No. 126-J (S.D. Cal., Oct. 10,
1933).
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lands of the Yuma Reservation in
the Government effective immedi-
ately upon ratification of the Agree-
ment, rather than at some future
date. If the i893 Agreement and
1894 Act resulted in cession of the
unallotted irrigable lands to the
United States, we infer that it must
also have resulted in immediate ces-
sion of title to the noliirrigable
lands; since the Agreement and Act
provided for' relinquishment of
"all" of the reservation lands with-
out distinction as to irrigability.

The two cases were ejectment ac-
tions brought by the United States
against squatters on lands within

'the reservation which were suscep-
tible of irrigation. The decisions in-
terpreted the 1893 Agreement and
1894 Act as vesting full title in the
United States immediately, subject
only to the rights specifically re-
'served in the Indians, 'which re-
served rights extended to the irrig-
-able lands only. These opinions
were cited and relied upon in the
Margold Opinion.139

* 1as Our analysis, and that of Solicitor Mar-
gold, is reinforced by the brief of the United
States in the Johnson case, in which the Gov-
ernment argued that the 1904 At "superseded
and amended the Act of Aug. 15, 1894, supra,
Insofar as those lands that may be susceptible
of irrigation were or are included in the uma
reclamation project [and as to] the unallotted
lands susceptible of irrigation that are in-
cluded within that project, changed the method
of their disposal as though they were public
domain lands within a reclamation project."
Plaintfif's Opening Brief, at 5, in United
States v. Johnson, supra note 138. The land
in question in Johnson was deemed irrigable,
but we note that it is described as lying "be-
tween the levee and the river." This is the
same area, presumably rendered. irrigable by
the avulsive change of 1920, about which much
of the correspondence detailed above was
concerned.

The Margold Opinion noted that,
while the irrigable or nonirrigable
character of the lands in question
'was not determined as of the time
of the 1893 Agreement or the 1894
Act, "it is clear that the taking

'effect of the relinquishment or ces-
sion was not postponed until classi-
fication of the lands as nonirrig-
able." Solicitor Margold based -his
conclusion in this regard on a doc-
trine of widespread application for
which he cited United States v. Min-
nesota.'40 The doctrine is well illus-
trated in St. PaZ &- Paciflc R.R.
Co. v. 'Northern Pacifto R.R. Co.,
where the Supreme Court stated:

As seen by the terms of the third sec-
tion'of the Act; the grant is one in prae-
senti; that is, it purports to pass a pres-
ent title to the lands designated by
alternate sections, subject to such excep-
tions and reservations as may arise from
sale, grant, preemption or other disposi-
tion previous to the time the definite route
of the road is fixed. The language of the
statute is "that there be, and hereby is,
granted" to the Company every alternate
section of the lands designated, which
implies that the property itself is passed,
not any special or limited interest in it.
The words also import a transfer of a
present title, not a promise to transfer
one in the future.

The route not being at the time deter-
mined, the grant was in the nature of a
float, and the title did not attach to any
specific sections until they were capable
of identification; but when once identi-
fied the title attached to them as of the

14'S270 U.S. 181, 206 (1926). Solicitor Mar-
gold also found that the situation was closely
analogous to that involved In the grant of-
swamplands made to the states by the Act
of Sept. 28, 1850, as amended, 43 U.S.C.
§§ 981-994, where the character of lands was
to be determined at a subsequent date, al-
though rights vested on the date of statutory
enactment.
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,date of the grant, except as to such sec-
tions as were specifically reserved. It is
in this sense that the grant is termed one
in praesenti; that is to say, it is of that
character as to all lands within-the terms
'of the grant, and not reserved from it at
the time of the definite location, of -the
route. 141

It has been argued on behalf of
the Quechans that United States v.
Brindle, 142 stands for the proposi-
tion that both the irrigable and the
nonirrigable lands of the Yuma
Reservation became trust lands fol-
lowing the 1893 Agreement and the
1894 Act. Brindle dealt with a treaty
the United States had entered into
with the Delaware. Tribe, 14 3 and a
treaty with the Kaskaskia and Pe-
oria Indians, 144 providing for the
,cession of lands by the Tribes. The
Brindle case is not in point, since
the two treaties provided clearly by
their terms' that both the ceded
lands and the proceeds of sale
thereof were to be held in trust. The
1893 Agreement, on the other hand,
provided that the nonirrigable part
of the land was ceded directly to the
United States and that the irrigable
part was to be resold for the benefit
,of the Quechans.

Effect of 1904 Act

It has been argued by advocates
,of the Quechan point of view that

1- 139 U.S. 1, 5 (1891) ; see also Schulen-
?berg v. Harriman, 88 U.S. (21 Wall.) 44, 60
(1875).

14- 110 U.S. 68 (1884).
3 Treaty of July 17, 1884, 10 Stat. 1048,

1049. '
4 Treaty of Aug. 10, 1854, 10 Stat. 1082,

1083.

the 1904 Act was intended to re-
place completely, and to supersede
the 1894 Act, thereby elininating
the requirement of cession by the
Quechans of their ownership of the
nonirrigable lands. We: have con-
cluded to the contrary. We find that
the legislative history clearly indi-
cates that the 1904-Act was seen as
being necessary because of the pro-
visions of the Reclamation Act,
which required that funds ex-
pended for irrigation projects be
returned to the Reclamation Fund.
Since the 1894 Act had provided
that the money from the sale of the
surplus irrigable lands would basic-,
ally be placed in the Treasury of the
United States for the benefit of the:
Indians, the revisions of the 1904
Act were necessary to allow some of
those funds to be used to repay to
the Reclamation Fund the cost of
reclaiming the irrigable lands. We
have concluded that the 1904 Act
was intended merely to amend the
1894 Act to the extent necessary to
provide, for irrigation of the lands
to be allotted to the Quechans under
the Reclamation Act.

We have found that, with the ex-
ception of modifications made to
bring the arrangement within the
Reclamation Act, the terms of the
1904 Act are compatible with, and
may be read together with, those of
the 1893 Agreement and 1894 Act.1 45

While it is not clear whether the ir-
rigation provisions of the 1904 Act

S-6 See text accompanying notes 4-S56 supra,
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were more or less favorable to the
Quechans than the arrangement
provided under the earlier Act and
Agreement,lee the Congress did:
have authority to vary the terms
upon which irrigation was to be
provided. In that the 1893 Agree--
ment did not deal with the financial
terms, or other terms, upon which
irrigation was to be provided to the
Quechan lands, and all such provi-
sions appeared only in the 1894 Act,
the Government had no obligation
to deliver water on any particular
basis.

Upon a review of the legislative
history of the 1904 Act, and par-
ticularly upon analysis of Senate
Report 1660, 147 it is clear that the
Congress did not intend to abandon
completely the scheme of the 1893
Agreement and 1894 Act. First in
the report appears a letter by
Charles D. Walcott, dated Jan. 23,
1904. Initially, Mr. Walcott men-
tions 'the Reclamation Act48 and
the reasons why special authority
from Congress was required to uti-
lize the Idian Reservation to ac-
complish the goals of the 1902
Reclamation Act. He then cites the
1893 Agreement with respect to the'
disposition, of the surplus lands on
the Reservation. The tenor of his
words clearly and unequivocally
conveys the concept that the irriga-
tion, allotment, and sale of surplus
lands had not come about, and
therefore, should be done through
the proposed 1904 Act. It is signifi-

'-6 See test accompanying notes 57-62 supra.
147 S. Rep. No. 1660, supra note 52.
148 Id. at 2S.

cant that he did not mention the
nonirrigable lands in the very same
letter wherein he shows that he had
read and understood the 1894 Act
and that he knew that Congress has
the ultimate power to dispose of In-
dian lands, citing the Cherokee Na-
tion and Lone WoZf cases. 149 The
natural deduction from all that Mr.
Walcott wrote is that the United
States had no further obligations
with respect to the nonirrigable
reservation lands, which had al-
ready been disposed of by Congress.

Also in Senate Report 1660 is a
letter from A. C. Tonner, Acting
Commissioner of Indian Affairs,
dated Feb. 3, 1904. He reinterates
Walcott's words, but refers specifi-
cally to the Quechans' consent to the
allotments of five acres each. At that
time the only agreement on record
was the 1893 Agreement. Tonner
further stated:

The problem of providing these two res-
ervations with irrigation systems is one
which this Office has thus far been un-
able to solve, and it therefore gives its
hearty assent to the proposition of the
Director of the Geological Survey, and
earnestly recommends its adoption, be-
lieving that it promises relief to these
Indians.

The 1893 Agreement and 1894
Act were expressly mentioned in
the Senate Report, and thus were
expressly brought to the attention
of Congress. It seems that Congress
would have mentioned and/or re-
stored the nonirrigable lands, and

'S.Oherokee Nation v. Hitchcock, 17 U.S.
294 (1902), and Lone Wolf v. Hitchcock, 187
U.S. 53 (1995).

150 S. Rep. No. 1660, supra note 2, at 29.
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specifically provided for the aban-
donment of the scheme of the 1894
enactment, if it so intended. This is
particularly so in view of the nega-
tive attitude manifested by the-
courts about deciding that statutes
have been repealed by implication,
as discussed in fra.

Finally, it would be difficult to
understand how the Congress could
provide in the 1904 Act that the
Secretary of the Interior should
dispose of the surplus irrigable
lands "as though the same were part
of the public domain" 151 if those
lands had not been ceded to the
United States under the 1893
Agreement and the 1894 Act.

Advocates of the Quechan point
of view have argued that if one in-
terprets the 1904 Act as a complete
departure from the scheme of the
1893 Agreement and the 1894 Act,
one is led to a permissible construc-
tion that there was a repeal by im-
plication of the 1894 Act. For the
proposition that answers this argu-
ment we cite Posadas v. National
City Bank.'12 That case concerned
the power of the Philippines by lo-
cal law to impose capital and de-
posit taxes not permitted under
United States law. The Philippine
Supreme Court on appeal ordered
a refund to the National City Bank
of New York, a branch of which

'5' Sec. 25 of the Act of Apr. 21, 1904, 33
Stat. 189, 224.

'5'296 U.S. 497 (1936). United States Rev.
Stat. 5219 prohibited the types of taxes im-
posed by the Philippine law.

was taxed by the Philippine Gov-
ermuent. The Philippine Govern-
ment then appealed to the Supreme
Court of the United States. The pe-
titioner argued that section 25 of
the Federal Reserve Act, which au-
thorized branches of national banks
to exist in dependencies of the:
United States, was repealed i-
pliedly by an amendment to the
Federal Reserve Act of Sept. 7,
1916. The Supreme Court held that
the amendment did not impliedly
repeal that portion of the Federal
Reserve Act authorizing national
banks to maintain branches in de-
pendencies. In reaching that conclu-
sion, the Supreme Court applied a
well-established principle:

The amending at just described con-
tains no words of repeal; and if it ef-
fected a repeal of § 25 of the 1913 act, it
did so by implication only. The cardinal
rule is that repeals by implication are not
favored. Where there are two acts upon.
the same subject, effect should be given
to both if possible. There are two well-
settled categories of repeals by implica-
tiou-(1) where provisions in the two
acts are in irreconcilable conflict, the
later one to the extent of the conflict con-
stitutes an implied repeal of the earlier
one; and (2) if the later act covers the
whole subject of the earlier one and is!
clearly intended as a substitute, it will
operate similarly as a repeal of the
earlier act. But, in either case, the inten-
tention of the legislature to repeal must
be clear and manifest; otherwise, at least
as a general thing, the later act is to be
construed as a continuation of, and not a
substitute for, the first act and will con-
tinue' to speak, so far as the two acts
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are the same, from the time of the first
enactment.

The law on the subject as we have just
stated it finds abundant support in the
decisions of this court, as well as in those
of lower federal and state courts.
* e * 13

Therefore, implied revocation or
implied repeal of statutes is not
favored in the law. 154

Neither the 1904 nor any other
congressional enactment of which
we are aware contains language ex-
pressly repealing the 1894 Act. Nor
does either contain material treat-
ing every provision of the 1894 Act,
such as the Southern Pacific Rail-
road Company railroad right-of-
way, the nonirrigable lands ceded
in the 1894 Act, or the Indian school
lands, to name a few of the more im-
portant items.

We find the congressional silence
in the 1904 Act with respect to the
nonirrigable lands to be more con-
sistent with the conclusion that the
Congress considered that the non-
irrigable lands and other lands had
been ceded to the United States,
than with the conclusion that the
1904 Act was intended to repeal the
1894 Act and earlier Agreement in
that regard. Finally, it cannot be
said that the factual and legislative
history shows any intention, much
less a clear intention, of the Con-
gress to repeal the 1894 Act. There-
fore, the two acts are not irreconcil-
able and can be read together to give
effect to all provisions of the 1894

296 U.S. 497, 503 (1936).
N753 LDI. Jur. 2d Statutes § 396 1974).

Act not treated in the 1904 Act.
Such a construction is preferred.' 5 5

If Cession Was Conditional, Were
the Conditions Met?

If, for the sake of argument, we
assume that cession of the non-
irrigable lands under the 1893
Agreement and 1894 Act was condi-
tioned upon the performance of cer-
tain acts on the part of the United
States (we have reached the con-
trary conclusion), we would still
find that all such material condi-
tions were met, and that cession took;
place.

It has been argued on behalf of

the Quechans that cession was con-
ditioned upon a number of factors
-allotment of certain irrigable
lands to the tribal members, sale of
other irrigable lands after appraisal
and by public auction, provision of
water by a private irrigation com-
pany and opening of nonirrigable,
lands to settlement-all of which
were to be accomplished pursuant
to specific procedures set out in the
1893 Agreement as ratified by the
1894 Act. It has been argued that
these conditions were not properly
met.
- As previously noted, Indian allot-

ments were not completed until
1912.156 Substantial time was re-
quired to perform the necessary
agricultural and engineering sur-
veys prior to construction of irriga-
tion works, and to construct the

'-6 73 Am. Jur. 2d Statutes §§ 249, 24
(1974).

1 See text accompanying note 66 suspra.
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Tuma Irrigation Project itself; 157

it -would have been desirable, from
the Quechans' point of view, to de-
lay the allotment process until sub-
stantial completion of -the irriga-
tion system; and the allotments, to
the Quechans were expanded to 10
acres per capitain, 191.158 For these
reasons we conclude that any condi-
tion created by the 1893 Agreement

.and 1894 Act 'equiring that allot-
ments be made- was substantially
satisfied even though the allotments
were not completed until 1912.

Although the method of appraisal
and sale of the surplus irrigable
lands called for by. Article III of
the 1893 Agreement and by the 1894
Act differ from the method of sale
required under the 1904 Act,159 we
find that the difference was insub-
stantial, and that the change was
made in the best interests of the
Quechans so that the irrigation
project could comply with the Rec-
lamation Act. The modified per-
formance could not properly be
deemed a substantial failure of a
condition. V

While the 1893 Agreement con-
tained no provision as to how ir-
rigation water was to be provided
to-the Quechan lands, the following
language appears in the 1894 Act:

That the Colorado River Irrigating
Company, which was granted a right of
way for an irrigating canal through the

157 See text following note 65 eupra, "Con-
struction of Early Irrigation Works."

8 Act of Mfar. 3 1911, 36 Stat. 1058, 068.
'ED See note 62 and accompanying text supr.

:said' Yuma Indian Reservation by the
Act of Congress approved February fif-
teenth, eighteen hundred and ninety-
three, shall be required to begin the con-
struction of said canal through said re-
'servation within three years from the
date of the passage of this Act, otherwise
the rights granted by the Act aforesaid
shall be forfeited. (Italics added.)1

It. should be noted, however,, that
unlike the 1893 Agreement, the 1894

.Act does not contain the "condi-
tional" language. The .conclusion
that any provision of the 1894 Act
created an implied condition to the
cession of land involves an analysis
of congressional intent and cannot
be reached from the words of the
statute alone. The very language of
those provisions, however, limits the
process- of implication, as with the
above-quoted provision. That pro-
Vision mandates that the private
company, the Colorado. River Irri-
gation Company, build an irrigat-
ing canal within three years or lose
its.right-of-way granted-by a pre-
vious Act of Congress ("the At
aforesaid"). The Company's loss of
rights is the only consequence of its
failure to build a canal within three
years that is mentioned in the
statute. There is no mention of such
failure resulting in the nullification
of the entire 1894 Act and with it,
the cession of nonirrigable land. To
imply Such a consequence would, we

mue Act of Aug. 15, 1894, 28 Stat. 286, 336.
The 1894 Act called te Company the Colorado
River Irrigating Company, even though the
1893 Act granting the right-of-way called it
the Colorado River Irrigation Company.
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believe, be both improper and il-
logical.

While the Colorado River Irriga-
-tion Company did fail to construct
the contemplated-system, an irriga-
tion system was in fact provided on
the Yuma Reservation as a result of
.the Reclamation Act and the addi-
tional congressional authority pro-
'vided by the 1904 Act. There is
nothing in the 1894 Act which in-
dicates that the proposed canal to
be built by the Colorado River
Irrigation Company was the only
irrigating system which Congress
believed would satisfy the require-
ments of the Act. The legislative
history is unambiguous that the
main purpose of the 1893 Agree-
-ment-from the standpoint of the
Indians who signed it 16" and the
Congress that ratified it'61 -was to
provide irrigation to the Reserva-
tion, and this purpose was served.

While we note that Article VI of
the 1893 Agreement provided for
the nonirrigable lands of the Res-

161 In a letter from the Quechans to the

President and Congress, the Tribe explained
why they were willing to cede their lands:
"We believe if furnished with a small tract of
land, with water to irrigate it and with the
means of cultivating, we could improve our
fortunes to the extent of securing at least all
the necessaries of life. We believe from what
we hear that if the land now embraced in our
reservation could be thrown open to settle-
ment an irrigation ditch would be built through
the reservation * * *. While with water the
soil is fertile, nothing will grow without irri-
gation, for there is no rain. Hence we want the
ditch built so that we can get water and have
early and large crops like our white friends.
We are willing to give up a large part of our
reservation because as it is it is worthless
to us, if we can have small tracts set apart
for our use." S. Ex. Doc. 68, svpra. note 9, at

14-l15.
12See H.R. Rep. No. 1145, supra note 48,

at 2. See also S. Ex. Doc. 68, supra note 9.

ervation to be opened to settlement
under the general land laws of the
United States, and the 1894 Act
provided, "all of the lands ceded by
said agreement. which are not sus-
ceptible of irrigation shall become
a part of the public domain, and
shall'be opened to settlement and
sale by proclamation of the Presi-
dent," 163 we do not believe that the
opening of' these lands was a
material performance required for
the benefit of the Quechans. To the
extent that settlement of non-
Indians in the proximity of the
Quechan allotments was called for
under the policy of the General
Allotment Act, 64 that requirement
was satisfied by the settlement of
the surplus irrigable lands which
actually took place. Because of the
harsh, desert character of the non-
irrigable lands, any settlement of
those lands would have been sparse.
Further, since the Quechans re-
tained only irrigable lands, any
model provided by the non-Indian
use of nonirrigable lands would
not have been of significant value
to the Tribe.

Therefore, we find that any obli-
gations of the Government under
the 1893 Agreement and 1894 Act,
the performance of which might
have been deemed conditions, were
substantially performed, and that

'those deviations from the exact pro-

163 Act of Aug. 1, 1894, 28 Stat. 286, 336.

164 Act of Feb. 2, 1887, as amended, 25 U.S.C.
§ 331 et seq. See text accompanying note 23
supra, "Allotment Policy.` Additionally, under
the 1894 Act the nonirrigable lands were not
to be disposed of with the proceeds or any
benefits accruing to the Quechans, unlike the
;irrigable lands.
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visions of the Agreement and Act
which did, occur were insubstantial
and resulted in no detriment to. the
Quechans.

There are a number of' cases in
which contract or treaty termsspec&
ifying the: Government's obliga-
tions assumed. in return for Indian
cessions were not fully performed,
or were performed (as here) in a,
manner somewhat different than
originally agreed upon.. The. Su-
preme( Court has viewed some, of.
such actions. by the. United States
as: breaches. of its obligations for
which a claim for damages might
lie.165 We. are' aware- of no cases
wherez a simple breach of a contract
or trust obligation by the' United
States as' been construed to void
the initial cession of lands by the
Indians. Hence, 'even had' we con-
cluded that the cession 'was condi-
tional, and' a substantial' condition
had not been met, in the absence of
evidence of something more than a
simple breach of contract we might
still not have found the cession
voided.

Administrative Treatment of the

Consistent with the methods of
interpretation prescribed by the

ER.g., Peoria Tribe of Indians of Oklahoma
v. United States; 390 U.S. 48 (1968); United
States v. MilUe Lac Band of Chippewa Indians
in the State of Minnesota, 229 U.S. 498, 500
{1913) United States V. Blackfeather, 155

U.S. 180, 90-91 (1594); see also United
States v. Kiowa, Comanche and Apache Tribes,
'supra a. 130.

Supreme Court,166 e have. thor-
oughly reviewed the administrtive
treatment of the nonirrigalble lands
in, question sbsequent to the en-
aetment of the 1894 Aet in an at-
tempt, to ascertain the post-enact-
ment understanding of the parties.
Al1though we find a number of docu-
ments treating the nonirrigable
lands. as a part of the "Yuma In-
dian Reservation," or as being un-
der the jurisdiction, of the Bureau
of Indian Aff airs, there are rela-
tively few documents. that either
treat the nonirrigable lands as be-
ing owned by the Quechans or that
assert ownership on behalf of the
Quechans t67

The Supreme Court has m ade it
clear- that land may be defined as
"Indian: country" for certain. pur-
poses, and retain its-reservation sta-
tus without being in Indian owner-
ship. InMatz v. Arnett,,' the cen-
tral issue was whether the Kilamath
Indian Reservation terminated by
an Act of Congress in 1892, in order
that the Court might determine
whether Mattz had violated the.pro-
Visions of the Fish and Game Code
of- the State of California. If the
Reservation had in fact terminated,
California law would have applied.
The question in Matte went to the
issue of jurisdiction and not to the
status o title of land. The Klamath

166 See text accompanying note 175 infra,
"Special Rules of Interpretation;"

167 See text accompanying notes 74-95
Rupra, Administrative Treatment of the
Yuma Reservation Lands."

168 412 U.S. 481 (1973).
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Indian Reservation was established dress itself to the issue of whether
by an Executive Order of Oct. 16, the land was ceded, nor did it re-
1891, and was disposed of through solve title or ownership issues. It
a cession, allotment, and sale of simply -ruled that the state court
lands'statute in 1892. Apparently; did not have jurisdiction over a
some allotments- were made and crime committed on- the Reserva-
some land was sold. The question tion.
was whether the statute terminated Therefore, any administrative ac-
the Reservation for purposes of 18 tion dealing with the Yuma Reser-
U.S.C. §1151 (1970). The Court vation in a jurisdictional sense
held that despite 'the 1892 statute, should not be weighed heavily in
the Reservation was not terminated. connection with the title problem on?
Interestingly enough, the court' was the Yuma Reservation.
influenced by 'a 1958 statute which There are a number of actions by
restored to the Klamath Indians senior Departmental officials indi-
certain remaining ceded lands. 169 cating that ownership of the non-
The court also noted that 18 U.S.C. irrigable lands was ceded to the,
§1151 defined Indian country as all United States by virtue of the 1893.
land within the limits of any In- Agreement and 1894 Act, including
dian reservation "notwithstanding a Secretarial Order withdrawing
the issuance of any patent." 117 the lands under the Reclamation
' Likewise, Seynouir v. Superin- Act.72 At the same time, the pro-

tendent of Washington State Peni- ceeds of some transactions concern-
tentar jl1t dealt with a jurisdic- ing the land appear to have been
tional but not an ownership ques- credited to the Tribe. Much of the
tion. The Supreme Court held that confusion with respect to ownership
a 1906 statute providing for settle- of the land and jurisdiction over
ment an entry on Indian lands did the land may have resulted from the
not terminate' the Colville Indian delays and errors in record-keeping
Reservation. The Court did not ad- described above, and from the un-

IC. at 50a. The Supreme Court was certainty during the time prior to,
strongly influenced by the Department of the tie issuance of allotments and dis-
Interior's contemporary conclusion that the p o the
lS92 Act did not terminate the reservation p surplus arrlgaue
status of the land. Crichton v. Shelton, 33 lands.
L.D 205 (1904). 412 U.S. 481, 505 (1973). A w

-Id. at 504, quoting the Act of June 25, AS we have stated above, we be-
1948, 18 U.S.C. 1151 (1970). lieve that a clear determination can,

171 368 U.S. 351 (1962). The Court distin- be made from the terms of the 1893
guished the statute governing the status of
the land in question from prior legislation Agreement and the 1894 Act that
terminating another portion of the Reserva- a
tion. The latter "vacated" the North Half of absolute and mediate cession took
the reservation; the former, which treated the place. Therefore, even if we had
land where the crime was committed, "did
no more than open the way for non-Indian found a onsistent administrative
Settlers to own land on the reservation in a
manner which the Federal Government * * 12 Secretarial Order of July 2, 1902; Seere-
regarded as beneficial to the development of tarial Order of Aug. 26, 1902: See note 72
its wards." Id. at 354, 356. supra.
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recognition of Indian ownership of
the lands in question subsequent to
1894, such administrative recogni-
tion would have to give way, because
it was in conflict with the plain
terms of the agreement and ratify-
'ing act. As the Supreme Court
stated in Harris v. Bell,

* * * This administrative view is, of
course, entitled to respect, and those who
have relied thereon ought not lightly to
be put in peril. But is not control-
ling. * * * 1?3

Similarly, the Department has
corrected erroneous administrative
construction of statutes, and has
sought to correct errors and to re-
solve disputes within the Depart-
ment over the administration of and
jurisdiction over lands within its
jurisdiction'l For this Department
or for a court to hold that adminis-
trative action could override 'the
plain language of an act would be
the equivalent of assuming author-
ity to modify an act of Congress in
that fashion.

Special Rules of Interpretation

In our analysis of the 1893 Agree-
ment, and in our analysis of the 1984
Act, the 1904 Act and the other con-
gressional enactments pertaining to
the subject of this Memorandum, we
have had constantly in mind not
only the trust obligations of the

173 254 U.S. 103, 100 (1920) Papp v. Stuart,
O F. Supp. 23, 24 (N.D. Okla. 1934), rev'd. on
other grounds, 1 F.2d 155 (10th Cir. 1935).

174..g., Solicitors Opinion, 74 LD. 285
(1967). See, cases discussed in n. 103 and ac-

companying text supra.

232-400-77----4

Solicitor and the Secretary of the
Interior to the Indian people but
also the special rules of statutory
construction formulated by the Su-
preme Court for dealing with In-
dian statutes, agreements, and

'treaties, which augment the normal
rules of construction."" These rules
have generally been formulated to
give weight to what the Indians
must have understood a particular
document to mean, and to interpret
language which is otherwise ambig-
uous in a manner most beneficial to
the Indians. However, we have also
had in mind the principle that rules
of construction are not intended to
alter the clear terms of statutes.

Solicitor Margold cited United
States v. Choctaw Nation, 7ce which
is in accord with the legal principle
that wherever possible one should
apply the clear meaning of lan-
guage in a statute. As a further ex-
ample, in Shoshone Indians v.
United States,177 the Supreme Court
said that it agreed that all doubts

1sEB.g., Worcester v. Georgia, 31 U.S. (6
Pet. 515, 582), 214 (1832); Minnesota V.
Hitchcock, 185 U.S. 373, 398, 401-02 (1902);
Winters v. United States, 207 U.S. 564, 576
(190S); United States v. elestine, 215 U.S.
278, 290 (1908) Choate v. Trapp, 224 U.S.
665, 675 (1912) Alaska Pac. isheries v.
United States, 248 U.S. 7, 9 (1918); United
States v. Santa Fe Pae. R.R. Co., 314 U.S. 339,
345 (1941); Soshone Indians v. United
States, 324 U.S. 335, 353 (1945); Arizona v.
California, 373 U.S. 546, 600 (1963).

176 179 U.S. 494, 535-3 (1900). See also
Confederated Bands of Ute Indians v. United
States, 330 U.S. 169, 179-80 (1947)- United
States v. MiRe Lao Band of hippetoa In-
dians, 299 U.S. 498, 505-06 (1913) 73 Am-
Jur. 2d Statutes :§151 (1974).

in 324 U.S. 335 (1945).
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must be resolved in the Indians' fa
vor. However, the Court went on to
say that this rule:

* * * meant no more than that the lan-

guage should be construed in accordance
with the tenor of' the treaty. That, we
think, is the. rule; which this Court has
applied consistently to ndian treaties.
We attempt to determine what the partibs
ment by the treaty. We stop short of vary-
ing its= terms to meet alleged injustices.
Such generosity. if any may be called for

.in the relationsbetween the United States
and the Indiansj i%. for the* ongressa8'

In the. CAoctaw Nation case,
supra, the contention was madethat
a treaty, the terms of which made
an.. absolute cession, should be inter-
preted to create a trust for the bene-
fit, of theindians. The court rejected
the contention, saying, among other
things:,

But if the words used in the treaty of
1866, reasonably interpreted, import be-
yond question an absolutes unconditional
cession of the lands in question to the
United States free from any trust, then
the court cannot amend the treaty or re-
fuse to carry out the intent of the parties,
as gathered from the words used, merely
because one party to it held the relation
of an inferior and was politically depend-
ent upon the other, or because in the judg-
ment of the court the Indians may have
been overreached. To hold otherwise
would be practically to recognize an au-
thority in the courts not only to reform
or correct treaties, but to determine ques-
tions of mere policy in the treatment of
the Indians which it is the function alone
of the legislative branch of the Govern-
ment to determine7

The conclusions reached in this
Memorandum are based upon what
we find to be the clear meaning of

178 I. at 853 (footnote oMItted).
170 179 U.S. 494, 535 (1900).

the underlying statutory language.
We generally find sufficient clarity
in the statutory language, taken to-
gether with the legislative back-
ground, to leave no justification for
the application of special rules of
construction.. However, even where,
for' the sake of argument,. we have
applied the special rules of' con-
struction, we. have reached the same
conclusions as Solicitor Margold.
We think that the results obtained
under the Aargold Opinion and
under the conclusions of this Meino-
randum are in fact the results, in-
tended by the Indian and the. non-
Indian parties to. the, 1893 Agree-
ment.

Atlt'egations of Fraud, Cercion
or Inequity

In the Indian Claims Commission
cases, filed in connection with the
subject matter of this Memorandum,
the Quechan Tribe, has charged
that. the signatures of the members
of their Tribe to the 1893 Agreement
were obtained by fraud and coer'
cion.

1 5 0

We have not found any documen-
tation prior to the depositions filed
with the Indians: Claims Comnis-
sion to support these allegations."
We. note that fifty-eight years
elapsed between the time of execu-
tion of the 1893 Agreement and the
filing of the Indian Claims Com-
mission petitions in 1951. The depo-
nents were very young at the time
of the events about which they tes-

See text following . 29 spra, "Alleged
Coercion, Misrepresentation and Fraud."

Asi See text accompanying n. 31 supra.
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tified, and they had a direct interest
in the outcome of the legal proceed-
ing at the time they testified. In a
similar situation, the Indian Claims
Onmission, in Potawattoni Tribe

v. United States, commented on
claims of this nature:

But the plaintiffs charge that signa-
tures to the agreement were obtained by
fraud and misrepresentation and have
placed in evidence numerous affidavits
made in 1936 and 1937 by Pottawatomie
Indians. and filed with a Senate Commit-
tee Report in 1939 on a proposed juris-
dictional bill then pending in Congress. A
number of aged -Indians have also testified
'and some of these affiants and witnesses
repudiated their signatures to the agree-
ment while others say they signed but mis-
understood what it was about, and a few

'thought it was to receive payment for a
pledge to quit drinking liquor. We do
'not believe, however, that this evidence
can be considered as sufficient to over-

'come what the contemporary documen-
tary evidence discloses as to the explana-
tion of 'the agreement to the Indians and
the obtaining of their approval and sig-
,natures thereto. e * *

'There is nothing in the record reflecting
on the honesty or integrity of the repre-
-sentatives of the Government who con-
ducted the negotiation of the agreement,
nor that the disinterested witnesses or
the interpreter who certified that the
agreement was fully explained to the
Indians, had any personal interest in the
matter that would cause them to make
'false certificates to that effect. The
agreement was under consideration by
the Indians for at least two months' be-
fore it was completed and it is in evi-
dence that in 1906 fifty percent of the
Pottawatomie Tribe spoke and under-
'stood English sufficiently well to conduct
their own business affairs. So, while we

recognize the fact that it is quite impos-
sible to say that every member signing
the the agreement understood fully and
completely the import of the agreement,
it is quite evident that many of them
did.182

Similarly, in the situation under
consideration, there is no evidence
which would reflect on the honesty
or integrity of the Commissioners,
or on the certificate of the official
interpreter who certified the a-
curacy of the proceedings. The
agreement was under consideration
for five months before it was com-
pleted and there were ample safe-
guards to insure that the Indians
knew what they were signing.

Further casting doubt on the al-
legations of fraud, coercion or in-
equity are the facts that the Que-
chan Tribe actually received under
the 1893 Agreement and 194 Act
what they wanted; that what they
received was fair and adequate for
their purposes; and that the allot-
ment of irrigable lands and cession
of surplus lands was consistent
with similar schemes being accepted
by other tribes at that time.

In specific, in the original peti-
tion that the Quechans sent to the
President and Congress, the Tribe
stated: "We are willing to give up a
large part of our reservation 'be-
cause as it is it is worthless to us;"
and "[w]e do not want a great deal
of land, for we have noticed that the

182 2 Ind. C Comm'n 207, 219, 227-28
(1952); see also Klanath, and Moadoc Tribes

v. United States, 296 U.S. 244, 253-54 (1935).
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white man who in this country has
small holdings, 5 and 10 acres, and
cultivates his land well, is the most
successful * t 183 Some time
later, Government experts deter-
mined that, with an average family
consisting of four or five people,
the twenty to twenty-five acres pro-
vided was adequate for sub-
sistence.84 In 1911, however, the
allotments were increased from five
to ten acres per Indian. 185

0

In assessing the possibility that
a fraud was worked upon the Que-
chan Tribe by the 1893 Agreement
and the congressional ratification,
it should be kept in mind that a long
line of Supreme Court cases 186 hold

that Congress has unfettered dis-
cretion to dispose of any lands of
an Executive Order reservation for
the public welfare and for the
benefit of the Indians.

An Indian reservation created by Ex-
cutive Order of the President conveys no
right of use or occupancy to the bene-
ficiaries beyond the pleasure of Congress
or the President. Such rights may be
terminated by the unilateral action of
the United States without'legal liability
for compensation in any form even
though Congress has permitted suit on
the claim. * * 187

183 S. Exec. Doc. No. 68, spra n. 9, at 15;
see text accompanying notes 9-15 supra,
"Origin of 1893 Agreement."

184 Letter from District Engineer, Geological
Survey, Yuma to Chief Engineer, Reclamation
Service, May 28, 1906, File 154-A, supra n. 74,
A609709.

185 Act of Mar. 3, 1911, 36 Stat. 1058, 1063.
180 Cherokee Nation v. Hitchcock, 187 U.S.

294 (1902); Lone Wolf v. Hitchcock, 187 U.S.
553, 567 (1902); Confederated Bands of Utc
Indians v. United States, 330 U.S. 169, 175-
76 (1947) ; Sioux Tribe of Indians v. United
States, 3116 U.S. 317, 326 (1942).

s7 1Tfines v. rimes Packing Co., 37 U.S.
86, 103 (1949).

Thus, since the Reservation was
created by Executive Order, the
Congress could have taken the Res-
ervation without compensation had
it deemed the action to be for the
public welfare and for the benefit
of the Tribe.

Finally, and perhaps conclusive
of the question, is the fact that
when a treaty has been made and
ratified by the Congress, neither the
executive branch nor the judicial
branch has the authority to examine
the basis of the treaty for the pur-
pose of annulling the treaty in
whole or in part. The basic rules
on the validity of treaties and on
treaty-making were discussed by
the Supreme Court in United
States v. Ainnesota: :

But, while the earnestness of counsel
has induced us to examine the basis of
the argument advanced, there is another
reason why the effort to overcome the
cession must fail. Under the Constitution
the treaty-making power resides in the
-President and Senate, and when through
their action a treaty is made and pro-
claimed it becomes a law of the United
States, and the courts can no more go
behind it for the purpose of annulling it
in whole or in part than they can go
behind an act of Congress. Among the
cases applying and enforcing this rule
some are particularly in point here. In
United States v. Brooks, 10 How. 442,
where a grant made to certain individu-
als by the Caddo Indians in a treaty
between them and the United States was
assailed by the United States as induced
by fraud practiced on the Indians, the
Court held that "the influences which
were used to secure" the grant could not
be made the subject of judicial inquiry
for the purpose of overthrowing the
treaty provision making it."s'

1 270 U.S. 181, 201 (1926).
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Thus, we have found both that
the evidence of fraud or coercion
is not convincing and that, even if
there were convincing evidence of
fraud or coercion, neither the So-
licitor nor the Secretary of the In-
terior would have authority to an-
nul or- modify the 1893 Agreement
as ratified by the 1894 Act.

Legal Precedents

*While we have attempted to reach
our conclusions as to the effects of
the 1893 Agreement and 1894 Act
without being bound by prior legal
interpretations of that Agreement
and Act,' this Memorandum would
be incomplete without a recitation
of those interpretations.

By 1935, the United States Dis-
trict Court for the Southern Dis-
trict of California had decided in
two cases '- that cession, at least
insofar as surplus irrigable land
was concerned, was effected imme-
diately by the 1893 Agreement and
the 1894 Act. We find no reason
why the conclusion of that court
would not pertain to nonirrigable
lands.

In his 1936 opinion, Solicitor
Margold specifically found that the
Agreement and Act effected imme-
diate: cession. Officials throughout
this Department as well as state
and local officials and private par-

United States v. Johnson, Civil No. 118-
C (S.D. Cal., Aug. 2, 1935); United States v.
Walker, Civil No. 126-J (S.D. Cal., Oct. 10,
1933).

ties have been acting in reliance.
upon the Margold Opinion for over
forty years.

In 1968, Solicitor Weinberg is-
sued an opinion relying on the con-
clusion that the Indian interest in
the nonirrigable lands was extin-
guished under the 1894 Act, and
implicitly endorsing the validity of
the Margold Opinion.19s

In Ariona v. California,' the
Solicitor General took a position on
the part of the United States which
implicitly adopted the conclusion
of the Margold Opinion. In the
proposed findings, and conclusions
submitted to the Special Master in
that case, the Solicitor General in-
terpreted the 1893 Agreement and
1894 Act as having resulted in im-
mediate cession.'92 No Indian water
rights were, therefore, awarded to
the United States on behalf of the
Quechans with respect to any Reser-
vation' lands other than the 7,743
acres 'of allotted lands. 19 3

CONCLUSION.

In conclusion, we find that Indian.
title to the nonirrigable lands of
the Yuma Reservation was uncon-
ditionally extinguished on Aug. 15,

100 Memorandum from the Solicitor to the
Secretary of the Interior, dated June 2, 1968.

: 19 373 U.S. 546 (1963).
192 Federal Intervenor's Proposed Finding

4.8.3, Arizona v. California, 373 U.S. 546
(1963). See text following n. 120 supra, "Was
Cession of Land Conditional?"

293 Special aster's Report (Dec. 5, 1960),
at 269, Arizona v. California, 873 U.S. 16,
Decree, 376 U.S. 340, 344 (1964).
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1894, upon ratification of the 1893
Agreement by Congress, and that
the Opinion of Solicitor Margold is
well founded and is affirmed.

If. GREGORty AuSTIN,
Solicitor.

APPRovED:

THOMAS S. KLEPPE,
Secretary of the Interior.

RESPONSE TO FEBRUARY 17, 1976,
REQUEST FROM TE GENERAL
ACCOUNTING OFFICE: INTER-
PRETATION OF MINERAL LEAS-
ING ACT OF 1920, AND OUTER
CONTINENTAL SHELF LANDS
ACT ROYALTY CLAUSE*

Oil and Gas Leases: Production-Oil
and Gas Leases: Royalties-Outer Con-
tinental Shelf Lands Act.: Oil and Gas
Leases-Words and. Phrases

"Production" as used in all Federal oil
and gas leases includes all oil and gas
withdrawn from a reservoir.

Oil and Gas Leases: Royalties-Outer
Continental Shelf Lands Act: Oil and
Gas Leases

In the absence of a specific statutory bar,
such as is found in secs. 18 and 19 of the
Mineral Leasing Act of 1920, royalty is
due in the "amount or value" of all pro-
duetion from a federal oil and gas lease,
including vented and flared gas and gas
or oil leaked, spilled or used in producing
operations.

Oil and Gas Leases: Generally-Oil
and Gas Leases: Royalties-Outer Con-
tinental Shelf Lands Act: Oil and Gas
Leases

*Not in Chronological Order.

An assessment greater than the normal
royalty charge may be required for oil
and gas that are wasted.

M.P. Smith, 51 L.D. 251 (1925);
Computation of Royalty under See-
tion 15, 51 L.D. 283 (1925), over-
ruled.

M-36888 October 4, 1976'

OPINION BY
SOLICITOR AUSTIN

OFFICE OF THE SOLICITOR

To: Secretary

StnBnEcT: Response to February 17,
1976,. Request From General
Accounting Office: Interpreta-
tion of Mineral Leasing Act of
1920, and Outer Continental
Shelf Lands Act Royalty
Clause

This memorandum responds to a.
request dated Feb. 17, 1976, by the,
General Accounting Office for a re-
port on the views of the Department
of the Interior and to questions.
raised by appeals pending before
the Director, Geological Survey,
regarding the proper construction
of the oil and gas royalty provisions
of the Mineral Leasing Act of 1920,
as amended and supplemented, 41
Stat. 437, 30 U.S.C. § 181-287
(1970), and the Outer Continental
Shelf Lands Act, Aug. 7, 1953 (67
Stat. 462), 43 U.S.C. §§ 1331-43
(1970) (referred to as OCS Act).

The relevant portions of the Min-
eral Leasing Act say that the lessee
shall pay a percentage of the
"amount or value of the production


